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HOW TO USE THIS PUBLICATION

This basic legal reference publication has been prepared as part of the OHCHR output on
land and human rights. It aims to provide a concise and user-friendly guide on key
international legal standards, including international human rights, humanitarian and
criminal law, to those working on land issues so as to make them aware that such standards
may be applicable to their work.

It begins with a brief overview of the main international law standards relevant to land and

human rights. The introductory secti on i s f ol |l owed by fisummary sheet
between international human rights standards and land issues, along with examples of the

concrete application of the standard by human rights mechanisms. Each sheet can be read

independently, as well as in combination with other sheets. Applicable standards may differ

depending on the specific context.

Each summary sheet is composed of:

A Introductory paragraphs that illustrate situations where the standard is relevant;

A Key international standards that can be applied to land-related situations;

A Examples of how the standards have been applied and interpreted by United
Nations and regional human rights mechanisms;

A Examples of international, regional and national human rights jurisprudence;

A References to relevant international standards and guidelines developed by United
Nations human rights mechanisms or adopted by the governing bodies of United
Nations agencies.

The present publication is based on research into the relevant international and regional
legal instruments, and the interpretation and application of these standards by the United
Nations human rights mechanisms, as well as the jurisprudence of international and
regional human rights bodies.

This publication remains a work in progress. The list of applicable standards in the summary
sheets is not exclusive and additional standards may be included as further analysis is
developed.

This publication should be read in conjunction with other publications, guidance and tools
produced by OHCHR, available at: www.ohchr.org.

To offer feedback on this publication, or for enquiries, please contact Bghazi@ohchr.org.



http://www.ohchr.org/
mailto:Bghazi@ohchr.org
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INTRODUCTION

Land is not a mere commodity, but an essential
element for the realization of many human rights.

Access to, use of and control over land directly affect the enjoyment of a wide range of
human rights. Disputes over land are also often the cause of human rights violations,
conflicts and violence. Importantly, the human rights dimensions of land management are
directly linked to most aspects of social development, peacebuilding and humanitarian
assistance, as well as disaster prevention and recovery.

An increasing number of people are forcibly evicted or displaced every year to make way for
large-scale development or business projects, such as dams, mines, oil and gas
installations or ports. In many countries the shift to large-scale farming has resulted in
forced evictions, displacements and local food insecurity, which in turn has contributed to an
increase in rural to urban migration and consequently further pressure on access to urban
land and housing. A considerable portion of this displacement is carried out in a manner that
violates the human rights of the affected communities, thus further aggravating their already
precarious situation. Urban development projects have led to socioeconomic polarization in
cities owing to escalating costs of land and housing and depletion of low-income housing.
Measures taken to protect the environment are also at times in conflict with the interests
and human rights of populations that depend on land for subsistence and survival. At the
same time, failure to effectively prevent and mitigate environmental degradation and the
negative impact of climate change could drastically reduce access to land, especially for
marginalized groups. In addition, land remains a crucial element in conflict and post-conflict
contexts. Disputes over land are often the cause of conflicts and, once the conflict is over,
the restitution of housing, land and property rights for returning refugees and internally
displaced persons constitutes a fundamental part of peacebuilding.

Growing global concerns about food security, climate change, rapid urbanization and the
unsustainable use of natural resources have all contributed to renewed attention to how
land is being used, controlled and managed. Yet, up to now, a systematic analysis has not
been conducted to unpack the application of international human rights standards to the
management of land in order to protect and promote human rights. This publication,
together with other publications and tools on land and human rights produced by the Office
of the United Nations High Commissioner for Human Rights (OHCHR), aims to promote
understanding of land issues from a human rights perspective.
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I. STATUS OF LAND UNDER INTERNATIONAL
LAW

National laws, policies and customs usually determine how land is used, controlled and
transferred. Statutory recognition of individual land titles may strengthen security of tenure.
However, when statutory law fails to recognize tenure rights exercised as customary or
subsidiary tenure (e.g., tenure rights exercised by indigenous peoples, or seasonal use of
land by nomadic communities), individual titing may undermine access and control over
land by people whose livelihood depends on it. In the private sphere, discriminatory
inheritance laws, including customary rules, often undermine equitable access to land for
women and girls.

I n some countries, nati onal | aw r e suohgas a righe
to a plot of land or adverse possession (the acquisition of rights through possession for a
prescribed period of time and under certain conditions). In national jurisdictions individuals
and groups of individuals may enjoy various land rights and property rights to access, use,
control and transfer land and property. Most countries have some form or other of land
registration systems for that purpose. On a national and local level, land tenure systems are
made up of multiple layers of rules, laws, customs, traditions, perceptions and regulations.
However, these fAland rightsd do not nece
one& property.

While there is currently no explicit reference to a general human right to land under
international human rights law, several international human rights instruments link land
issues to the enjoyment of specific substantive human rights. References to land are made
in relation to the right to food, equality between women and men, and the protection and
assistance of internally displaced persons, as well as the rights of indigenous peoples and
their relationship with their ancestral lands or territories. United Nations human rights treaty
monitoring bodies and special procedure mandate holders have addressed land issues in
relation to various rights, including non-discrimination and the rights to adequate housing,
food, water, health, work, freedom of opinion and expression, and self-determination, as
well as the right to participate in public affairs and cultural life.?

On the basis of regional human rights instruments, regional mechanisms, including the
African Commi ssion on Hu rha nterdAmeticarP @mmissiers an
Human Rights and the Inter-American Court of Human Rights, and the European Court of
Human Rights, as well as the European Committee of Social Rights, have addressed land
issues in relation to a number of civil, cultural, economic, political and social rights, including
the rights of minorities and indigenous peoples.

! Report of the Special Rapporteur on the right to food (A/65/281).
% See chap. IV below.
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International humanitarian law may also be relevant to land issues, for example, through its
prohibition of attacks on and the destruction of objects indispensable to the survival of the
civilian population and the responsibilities of occupying powers within occupied territories.
The extensive destruction and appropriation of property may also amount to war crimes.

Standards relevant to refugees and displaced persons recognize their housing, land and
property rights, underlining that securing these rights is essential to long-term peace,
stability, economic development and justice. For example, the 1951 Convention relating to
the Status of Refugees includes provisions on the rights of refugees to residence, property,
housing and freedom of movement.

While there are limited references to the relationship between land and human rights in
international environmental law, there is growing awareness that a safe, clean, healthy and
sustainable environment, including land as one of its elements, is a prerequisite for the
enjoyment of human rights. Discussions on environmental law also acknowledge that
certain human rights and principles, especially access to information, participation in
decision-making and access to justice in environmental matters, are essential to good
environmental decision-making. Discussions are ongoing regarding a right to a safe and
healthy environment as a self-standing human right. The Human Rights Council has also
started exploring the impact of climate change on the enjoyment of human rights.

In sum, regardless of the absence of a stand-alone human right to land, existing
international human rights standards and other relevant international law address a wide
range of land issues.

The present publication refers to both legally binding and non-binding human rights
instruments. Treaties, some of which are called covenants, conventions or charters, are
legally binding on the States that have ratified them. In addition, there are numerous soft
law sources of international law, such as declarations, guiding principles and standard rules
adopted by international organizations. While not legally binding per se, soft law instruments
offer valuable guidance about the interpretation of binding instruments or are considered to
reflect existing or developing legally binding norms, including those established under
customary international law. They may also represent existing consensus among States
and other stakeholders. This publication includes some of the most widely accepted soft law
instruments, such as the Declaration on Human Rights Defenders (1998), the United
Nations Declaration on the Rights of Indigenous Peoples (2007) and the Guiding Principles
on Business and Human Rights (2011).
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II. TERMINOLOGY AND CONCEPTS RELATED TO

LAND ISSUES

In the majority of situations, human rights
concerns arise largely in the context of
governance of tenur e.
impacting upon human rights may go
beyond the governance of land tenure to
include environmental protection and
access to natural resources linked to land
(such as water, minerals, fossil fuels,
forests and fisheries). However, while
reference is made as much as possible to
these broader aspects, a full and in-depth
analysis of these issues is beyond the
scope of the present publication.

Governance of land tenure is complex and
depends on a number of national and
contextual factors. National and local land
tenure systems are made up of multiple
layers of laws, rules, customs, traditions,
perceptions and regulations, which
sometimes overlap and/or contradict each
other. How people access, use, control and
transfer land has significant implications for
respecting, protecting and fulfilling human
rights.

There are no commonly accepted
definitions or terminology in the context of
land tenure. For the purpose of this
publication, the following definitions and
terms are used:

A Land tenure can be understood as
the relationship, whether legally or
customarily defined, among
individuals, groups of individuals or
peoples with respect to land. In
broad terms, land tenure systems
determine who can wuse what
resources for how long and under
what conditions.

iLan

Examples of categories of land use:
Various uses of land can be broadly divided
into three, often overlapping, categories:

1. Land use for collective purposes:

A Residential land use: for housing and

~ human settlements;

A Traditional, religious and cultural land
use: for traditional and cultural use
(such as ancestral lands and
territories of indigenous peoples,
sacred areas, religious institutions,
cemeteries, etc.);

A Institutional land use: for State-related
activities (town halls, police stations,
army facilities);

A Service-provision land use (private
and/or public): for schools, hospitals
and health centres, transport
infrastructure (roads, railways),
electricity, water and sanitation
facilities, etc.;

A Recreational land use: for leisure and
entertainment (parks, sports centres,
etc.);

A Environmental land use: conservation
areas, natural parks, etc.

2. Land use for productive purposes:
A Commercial land use: for shops,
banks, private companies, etc.;
A Industrial land use: for factories,
plants, mining, etc.;
A Agricultural land use: farmland,
grazing land, etc.

3. Land use for individual/private
_ purposes:
A Private property and residence;
A Financial use (asset, collateral, etc.).
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Formal ownership/land title recognized under statutory law is not the only form of

land tenure. The concept of land tenure encompasses a wide range of other forms of

tenur e, including rental, occupation, use of
seasonal use (e.g., as grazing land by mobile pastoralists), or use of land for

gathering resources (e.g., water, firewood, fruits).

A Access to, use of and control over land refer to various aspects of land tenure.
Access to and use of land represent the opportunities for temporary or permanent
use and/or occupation of land for housing, productive activities, use of land-based
resources, or use of land for the enjoyment of cultural, religious and other activities.
Control over land refers to the ability to effectively decide how the land should be
used, by whom, and how the benefits generated should be allocated.

A ASecur ity isuhderstad asa eet of relationships with respect to housing

and land, established through statutory or customary law or informal and hybrid

arrangements, that enables one to | i ve in oneobs home in s
dignity.&

A Therefore, land tenure security can be understood as certainty for the recognition
and protection o fto laad, gsmeciadlyoin dhe event of hspecific
challenges.* At a minimum, land tenure security should protect occupants/users
against forced eviction,®> harassment and other threats related to land regardless of
the type of tenure. In this context, land tenure security can be viewed as the degree
of confidence individuals and groups enjoy in maintaining access to, use of and
control over land. This is a prerequisite for their full enjoyment of human rights by:

(a.)  Their not being arbitrarily deprived of access to, use of and control over land
without due process in conformity with national and international standards;

(b.)  Having their land tenure recognized as legitimate, including in cases where
these entitlements are not stipulated in statutory law but may arise from
indigenous, customary and other forms of tenure rights; and

(c.)  There being effective dispute resolution mechanisms in the event of disputes
and competing claims, and effective recourse mechanisms and remedies
where there is violation of tenure rights.

It should be noted that informality of tenure (such as tenure rights exercised in informal
settlements) is not a justification in itself for the denial of security of tenure.

% Guiding principles on security of tenure for the urban poor in the report of the Special Rapporteur on adequate housing
SA/HRC/25/54, chaps. Il and 111).
FoodandAgr i cul ture Organization of the United Nations (FAO), AiLand t e
Studies, No. 3, para. 3.31.
*Forced evictions can be broadly defined as fAthe permanent or tempor
and/or communities from the homes and/or land which they occupy, without the provision of, and access to, appropriate forms
of |l egal or ¢Qorhneittee gn Ecmriomic, Sacial and Cultural Rights, general comment No. 7 (1997) on the right to
adequate housing: forced evictions).

7
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lll. SUMMARY SHEETS

The following section provides summary sheets on relevant standards illustrating the links
between human rights and other legal standards and land issues, along with examples of
the concrete application of such standards to land issues.

Each sheet is composed of:
A Introductory paragraphs that illustrate situations where the standard is relevant;
A A summary of key provisions of international instruments, which may be legally or
non-legally binding, with reference to the original sources;
A Examples of how the standards have been applied and interpreted by the United
Nations and regional human rights mechanisms;®
Examples of case law from international, regional and national human rights
jurisprudence;’
References to relevant international standards and guidelines developed by United
Nations human rights mechanisms or adopted by the governing bodies of other

United Nations agencies.®

>

>

Note: The summaries of key provisions of international instruments capture the key
elements of relevant provisions and articles of international instruments for easy reference.
However, the exact text of each provision, as well as the specific limitation or conditions
attached to it, may vary instrument by instrument. Readers are strongly encouraged to
consult the original text of the instruments when applying them.

| Additional resources

A Official United Nations documents cited throughout the summary sheets, such as reports of
special rapporteurs or concluding observations of treaty bodies, can be accessed through the
Official Document System of the United Nations (http://documents.un.org).

>

General comments or general recommendations of treaty bodies can be accessed at
www.ohchr.org/EN/HRBodies/Pages/TBGeneralComments.aspx.

Other useful resources
A Universal Human Rights Index: http://uhri.ohchr.org/

A Treaty bodies jurisprudence: http://juris.ohchr.org/

A Treaty bodies search:
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/TBSearch.aspx?Lang=en

® The United Nations human rights mechanisms include:
1  The Human Rights Council and the mandates it has established, including:
o0  Special procedure mandate holders (such as special rapporteurs, independent experts, working groups on
specific issues or on countries);
0  The Advisory Committee;
o0  The universal periodic review;
1 Treaty bodies established under United Nations human rights treaties.
For more information on these human rights bodies, refer to: www.ohchr.org/en/hrbodies/Pages/HumanRightsBodies.aspx.
” Land and Human Rights: Annotated Compilation of Case Law (United Nations publication, HR/PUB/15/5) provides more
comprehensive references to these and other cases relevant to land and human rights.
& See chap. IV below.
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http://www.ohchr.org/en/hrbodies/Pages/HumanRightsBodies.aspx
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A. Non-discrimination and equality

Introduction

In many situations, access to, use of and
control over land are denied on
discriminatory grounds.

For numerous women worldwide,
discrimination in marriage, inheritance,
legal capacity or access to financial and
other resources is the main obstacle to
access, use and control of land. Poor
rural women, for instance, are among the
most marginalized. Their lack of secure
tenure owing to discrimination based on
gender has an impact on their own
survival as well as on the well-being of
their families and children, particularly
following a divorce, death or remarriage
of the spouse. Studies indicate, for
example, that women who own land or a
home are better placed to decide on their
employment or access to a health facility,
than those who do not own land or a
home.®

Deep-rooted discrimination, such as
caste-based discrimination, has denied
discriminated groups access to the
benefits of land reform.’® Lack of
recognition of tenure rights is itself
sometimes used as a ground for
discrimination and excludes landless
people from social services and
entittements. For example, residents of
informal settlements are denied access

Rahul

Al n Cameroon there is
women to own property. Following traditional
laws, a woman does not inherit land since

she will marry and then be provided for by

her husband outside her community. When
her husband dies, again she will not inherit
as the |l and returns t

Source: Report of the Special Rapporteur on
violence against women (E/CN.4/2000/68/Add.5),
para. 14.

firhe Committee expresses concern that
access to certain rights set forth in the
[International Covenant on Civil and Political
Rights] may be hindered by the decisions
taken by the community authorities in
Flanders, concerning issues such as the
purchase of communal land, access to
services and housing, requiring that persons
speak or learn Dutch, which leads to
discrimination against certain groups within
the popul ation. o

Source: Concluding observations of the Human
Rights Committee on Belgium (CCPR/C/BEL/CO/5),
para. 10.

AMassive popul ation m
displacements may create conflicts over land,
é sever al interl ocuto
that land reallocation by traditional tribal
leaders, particularly if conducted through less
transparent processes, could result in
discrimination against certain groups with
potentially weak negotiation positions within
communities, such as returning women and
orphans. 0

Source: Report of the Representative of the
Secretary-General on the human rights of internally
displaced persons: Mission to the Sudan
(E/CN.4/2006/71/Add.6), para. 47.

Lahoti and

°See Hema Swaminathan, S u c tisionnraking: Eviden¢e from A Wo me n 6 s
rur al Karnat aka, I ndi ao, Di scussion Paper, No. 01188
2012). Available from www.ifpri.org/sites/default/files/publications/ifpridp01188.pdf.

0 jeetendraP.Aryal and Stein T. Holden, fACaste discrimination,
for Land Tenure Studies Working Paper, No. 01/11 (As, Norwegian University of Life Sciences, June 2011). Available from:
www.umb.no/statisk/clts/papers/CLTS_WP1_2011.pdf.

pro
(Washington, D.

l and refor ms
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to social security, health care and education because they are unable to register as
citizens.™

As stated by the Special Rapporteur on adequate housing, A Soci all security is ¢
guaranteeing human dignity and the enjoyment of human rights when people are faced with
circumstances that deprive them of their capacity to otherwise realize them. Sometimes
homeless persons or individuals without a registered address are unable to access social
security either owing to eligibility criteria or indirect bureaucratic obstacles. These obstacles
amount to discrimination on the basis of tenure status. States should take all necessary
steps to remove barriers faced by persons who are homeless or have an ambiguous tenure
status in receiving social security, including by ensuring that a registered address and other
residence requirements are not a de jur? or de f a

International standards as applicable to land

No one can be subjected to de jure or de facto discrimination in the recognition, enjoyment
or exercise of their human rights based on grounds of race, colour, descent, sex, language,
religion, political or other opinion, national, ethnic or social origin, property, disability, birth or
other status.

(Universal Declaration of Human Rights, art. 2; International Covenant on Economic, Social
and Cultural Rights, art. 2; International Covenant on Civil and Political Rights, arts. 2 (1) and
3; International Convention on the Elimination of All Forms of Racial Discrimination, art. 1 (1);

Convention on the Rights of Persons with Disabilities, art. 5 (2))

All are equal before the law and are entitled without any discrimination to equal protection of
the law.

(Universal Declaration of Human Rights, art. 7; International Covenant on Civil and Political

Rights, art. 26; Convention on the Elimination of All Forms of Discrimination against Women,

art. 15)

Equality between women and men

Women and men have an equal right to the enjoyment of all human rights.
(International Covenant on Economic, Social and Cultural Rights, art. 3; International
Covenant on Civil and Political Rights, art. 3; Convention on the Elimination of All Forms of
Discrimination against Women, art. 2 (a))

States shall take steps to ensure equality of rights and responsibilities of spouses as to
marriage, during marriage and at its dissolution.
(International Covenant on Civil and Political Rights, art. 23 (4))

States shall take all appropriate measures to eliminate discrimination against women in rural
areas. In this context, States shall ensure to such women the right to equal treatment as
men in land and agrarian reform as well as in land resettlement schemes.

“"Amnesty International, fiSerbia urged to stop forced evictions of R
www.amnesty.org/en/press-releases/2011/04/serbia-urged-stop-forced-evictions-roma/.
2 AIHRC/25/54, para. 53.

11
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(Convention on the Elimination of All Forms of Discrimination against Women, art. 14 (2) (g))

States shall accord to women, in civil matters, a legal capacity identical to that of men and
the same opportunities to exercise that capacity. In particular, they shall give women equal
rights to conclude contracts and to administer property and shall treat them equally in all
stages of procedure in courts and tribunals. States shall take all appropriate measures to
eliminate discrimination against women in all matters relating to marriage and family
relations. In this context, States shall ensure the same rights for both spouses in respect of
the ownership, acquisition, management, administration, enjoyment and disposition of
property.
(Convention on the Elimination of All Forms of Discrimination against Women,
arts. 15 (2) and 16 (1) (c) and (h))

Prohibition of racial discrimination

States undertake to prohibit and to eliminate racial discrimination in all its forms and to

guarantee the right of everyone to equality before the law, in the enjoyment of the right to

own property alone as well as in association with others, the right to inherit and the right to
housing.

(International Convention on the Elimination of All Forms of Racial Discrimination,

arts. 5 (d) (v) and (vi), and (e) (iii))

Indigenous peoples and individuals are free and equal to all other peoples and individuals

and have the right to be free from any kind of discrimination, in the exercise of their rights, in
particular that based on their indigenous origin or identity.

(United Nations Declaration on the Rights of Indigenous Peoples, art. 2;

Convention concerning Indigenous and Tribal Peoples in Independent Countries (No. 169),

1989, of the International Labour Organization (ILO), art. 3)

Examples of application

The principles of non-discrimination and equality are fundamental to the exercise and
enjoyment of human rights, including those related to access to, use of and control over
land.

Discrimination under international human rights law is understood as any distinction,
exclusion, restriction or preference or other differential treatment that is directly or indirectly
based on the prohibited grounds of discrimination and which has the intention or effect of
nullifying or impairing the recognition, enjoyment or exercise, on an equal footing, of human
rights.*®

Attention must be paid both to formal (de jure) and to substantive (de facto) discrimination.

For mal di scriminati on oorstdution,slawsv bne rofficial pociea t e 6 s

discriminate against individuals or groups on prohibited grounds. In its general comment No.
20 (2009), the Committee on Economic, Social and Cultural Rights refers to property status

'3 See Committee on Economic, Social and Cultural Rights, general comment No. 20 (2009) on non-discrimination in
economic, social and cultural rights, para. 7.

12
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T such as landownership or tenure, or lack thereof i as one of the prohibited grounds of
discrimination (para. 25). The Committee also commented, in its general comment No. 15

(2002) on the right to water, that the enjoyment of economic, social and cultural rights, such

as access to water services and protection from forced evictions, should not be made
conditional on a per saudigon livirg mdnforimal settlement ara t u s
16 (c)).

However, preventing or eliminating formal discrimination may in itself neither change the

situation of the persons and groups affected nor ensure substantive equality in practice. In

its general comment No. 20 (2009), the Committee observes that tackling substantive

di scrimination r e g u attergian tonguoaps ioh igdividkialsf viho suffer n t

historical and persistent prejudice instead of merely comparing the formal treatment of

individuals in similar situations. This requires States to take necessary steps to prevent,

diminish and eliminate the conditions and attitudes which cause or perpetuate substantive

or de facto discrimination. For example, ensuring that all individuals have equal access to

adequate housing, water and sanitation will help to overcome discrimination against women

andgirlchidr en and persons | iving in irfparaaBmal settl eme

Equality between women and men

The United Natons human rights treaty bodies have repeate
rights in relation to access to, use of and control over land. In its general comment No. 16

(2005) on the equal right of men and women to the enjoyment of all economic, social and

cultural rights, the Committee on Economic, Social and Cultural Rights states that

implementing the right to an adequate standard of living based on equality between women

andmeniir equires that women have a right to own, us
and property on an equal basis with men, and to
(para. 28). In its general recommendation No. 21 (1994) on equality in marriage and family

relations, the Committee on the Elimination of Discrimination against Women further

underlines that, with regard to property, ii n countries that are undergoi
agrarian reform or redistribution of land amongst groups of different ethnic origins, the right

of women, regardless of marital status, to share such redistributed land on equal terms with

men should be ca(pamf2d)l |l y observedo

Denial of legal autonomy is often an obstacle towo menés cont r oitsgeoervabr | and.
recommendation No. 21 (1994), the Committee af f i r ms t hat fiwhen a woman
into a contract at all, or have access to financial credit, orcandosoonlywith her husbandos

or male relativeds concurrence or (muaa).Basedee, she
on this observation, the Committeer equi red t hat Aall States parties
stage where, by its resolute discouragement of notions of the inequality of women in the

home, each country wi | | withdraw its reservation

(para. 43) and enact and enforce legislation necessary to comply with the Convention (para.

49). In a similar vein, the Human Rights Committee in its general comment No. 28 (2000) on

equality of rights between men and women, st at es t hat ithe capacity of
property, to enter into a contract or to exercise other civil rights may not be restricted on the

basis of marital statusor any ot her di s(ara.l@. nat ory ground?o
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In order to implement these standards, the Committee on the Elimination of Discrimination
against Women has consistently issued recommendations to States parties. For instance, in
its concluding observations on Sri Lanka (2011), itr e ¢ 0 mme n dsgeddilyfamend the
Land Development Ordinance in order to ensure that joint or co-ownership be granted to
both spouses when the State allocates land to married couplesa™ Likewise, the Committee
emphasized the importance of womends economic el
discrimination. In its concluding observations on Chad (2011), the Committee urged Chad
fto make the promotion of gender equality an explicit component of its national, State and

| ocal devel opment plans and pGoovgerranmmeenstd ,A taon ds ternecno
its efforts to promote the economic empowerment of women through easier access to
employment, credit, land and other resources takingintoaccount t hei r s™®ci al real i

Regarding equality between men and women in relation to the right to property, see also the
summary sheet on the right to property.

Indigenous peoples and minorities

Regarding indigenous peoples and minority communities, in its concluding observations on

Kenya (2008), the Committee on Economic, Social and Cultural Rights drew attention to

disparities in access to land affecting minorities and indigenous peoples in rural areas and

asked the State party to address these by, for example, adopting the Draft National Land

Policy and establishing land inspectorates to monitor discriminatory allocation of land.*® The

Human Rights Committee, in its concluding observations on Sweden (2009), expressed

concern over the de facto discrimination against the Sami, an indigenous people in
Scandinavia, in legal disputes, since the burden of proof for landownership has been placed

wholly on Sami claimants and legal aid is not made available for Sami villages, which are

the only legal entities empowered to act as litigants in land disputes with respect to Sami

land and grazing rights. In this context, the Committee recommended that Swe den figr ant
adequate legal aid to Sami villages in court disputes concerning land and grazing rights and

introduce legislation providing for a flexible burden of proof in cases regarding Sami land

and grazing rights, especially wheré other partie

For more on indigenous peoples, see the summary sheet on the rights of indigenous peoples to their
traditional lands, territories and resources, including water.

Additional resources

The United Nations human rights mechanisms have also addressed discrimination in specific
countries against other groups in relation to their land tenure. Their recommendations can be
searched through the Universal Human Rights Index (http://uhri.ohchr.org/).

* CEDAW/C/LKA/CO/7, para. 39 (e).
> CEDAW/C/TCD/CO/1-4, para. 37.
'8 E/C.12/KEN/CO/1, para. 12.

Y7 CCPR/C/SWE/COI/6, para. 21.


http://uhri.ohchr.org/
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Case law

Kenya, Court of Appeal at Eldoret: Mary Rono v. Jane and William Rono, Civil Appeal
No. 66 of 2002 (29 April 2005). In this case relating to inheritance of land and customary
law and practices resulting in daughters receiving less land than sons based expressly on
their gender, the Court held that fundamental human rights, specifically article 1 of the
Convention on the Elimination of All Forms of Discrimination against Women, to which
Kenya is a State party, trumped customary law.*®

Other relevant standards and guidelines

A Voluntary Guidelines on the Responsible Governance of Tenure of Land, Fisheries
and Forests in the Context of National Food Security (Rome, FAO, 2012), guiding
principle 3B, guidelines 4.6, 5.3, 5.4, 6.1, 11.2, 15.3, 15.6, 17.3, 21.6, 25.3, 25.5,
25.7.

A Voluntary Guidelines to Support the Progressive Realization of the Right to
Adequate Food in the Context of National Food Security (Rome, FAO, 2005),
guidelines 2.5, 3.5, 4.2,4.7, 8, 9, 10.8, 13.2, 14.3.

'8 See Land and Human Rights: Annotated Compilation of Case Law.
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Summary sheet

B. Rule of law

Introduction

States and other duty bearers are
accountable for compliance with law that is
consistent with international human rights
standards. In the event of violation of the
law, rights holders should be able to seek

redress before an independent and
competent court or appropriate and
impartial mechanism. In respect of land
management, issues relevant to the

principle of the rule of law arise in various
contexts.

land and Human Rights
Standards and Applications

AAccess to | andisaofn
vital importance. | sensed a disconnect
between national law that recognizes
peoplebds rights to
establishes clear property safeguards,
and what appears to be widespread
land grabbing and alienation, in both
urban and rural areas. In the current
context of economic growth, which has
given rise to escalating land values and
land speculation, evictions of
communities which have been living for
years in informal settlements appear to

be commonplace, and mostly without
fair compensation, to make way for

It is noted that corruption and lack of hiahoend devel - d
. . : igh-end development. | am concerne

ransparency in ision-makin .g., on ) ;

transparency decision-making (¢.g., o that this trend undermines the rule of

expropriation, urban and special planning, | aw and jeopardi ze:
or investments in land), as well as in liveli hoods. o
implementation of laws, policies and
programmes, undermine the principle of the
rule of law. Forced evictions without legal
justification in line with international human
rights standards also contradict the
principle.

Source: Report of the Special Representative of
the Secretary-General for human rights in
Cambodia (A/HRC/12/40), para. 17.

The coexistence of statutory law and customary law on land tenure without coordination

poses serious challenges to the rule of law. For example, land used by pastoralists may be
considered fwaste | and for eapnogriationeon kdrel rcancessianvfari | ab |l e
third parties, despitethe p a s t o rtenure rightssoéing recognized under customary law.

International standards as applicable to land

Each State Party undertakes to respect and to ensure to all individuals within its territory

and subject to its jurisdiction the rights recognized, without distinction of any kind, and to

adopt such legislative and other measures as may be necessary to give effect to the rights
recognized.

(International Covenant on Civil and Political Rights, art. 2; International Covenant on

Economic, Social and Cultural Rights, art. 2)
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Commentary

The principle of the rule of law requires that all persons, institutions and entities, public and
private, including the State itself, are accountable to laws that are publicly promulgated,
equally enforced and independently adjudicated, and which are consistent with international
human rights norms and standards. It requires, as well, measures to ensure adherence to
the principles of supremacy of law, equality before the law, accountability to the law,
fairness in the application of the law, separation of powers, participation in decision-making,
legal certainty, avoidance of arbitrariness, and procedural and legal transparency.'®

Several of the treaty monitoring bodies have issued concluding recommendations to States
parties on the principle of the rule of law in relation to land. These include measures to:

A Ratify and comply with relevant international human rights treaties;*

A Implement existing national legislation®* or enact legislation or mechanisms?

relevant to | and, which are in |line with the
human rights law, including the obligation of the elimination of discrimination;*
A Amend existing national legi s| at i on, which is contradictory

under international human rights law;**

A Ensure legal acknowledgement of customary laws on the land tenure system,
including collective rights over land (e.g., by indigenous peoples);®®

A Apply moratoria on concessions until appropriate studies and consultations are
conducted to protect the rights of affected communities;*

A Provide for domestic remedies in the event of violations of human rights in relation to
land,?” and take measures to protect claimants of remedies from retaliation and
other violence;®®

A Streamline procedures to claim entittements and remedies by reducing the
administrative burden,® by granting legal aid and reducing the burden of proof,* or
through consultation with indigenous communities regarding projects on ancestral or
disputed land;*!

A Comply with the decisions of international human rights mechanisms, including
regional human rights mechanisms and the ILO monitoring mechanism.*

!9 The rule of law and transitional justice in conflict and post-conflict societies (S/2004/616), para. 6.

% Concluding observations of the Committee on Social, Economic and Cultural Rights on the Democratic Republic of the
Congo (E/C.12/COD/CO0/4) and of the Committee on the Elimination of Racial Discrimination on Argentina
gCERD/C/ARG/CO/lg-ZO), Chile (CERD/C/CHL/CO/15-18) and Finland (CERD/C/FIN/CO/19).

! Concluding observations of the Committee on Social, Economic and Cultural Rights on Cambodia (E/C.12/KHM/CO/1) and
of the Committee on the Elimination of Racial Discrimination on the Philippines (CERD/C/PHL/CO/20).

2 Concluding observations of the Committee on Economic, Social and Cultural Rights on the Democratic Republic of the
Congo (E/C.12/COD/CO0/4), of the Committee on the Elimination of Discrimination against Women on the United Republic of
Tanzania (CEDAW/C/TZA/CO/6) and of the Committee on the Elimination of Racial Discrimination on Chile
(CERD/C/CHL/CO/15-18), the Congo (CERD/C/COG/CO/9), Finland (CERD/C/FIN/CO/19) and Suriname
gCERD/C/SUR/CO/lZ).

® Concluding observations of the Committee on the Elimination of Racial Discrimination on Colombia (CERD/C/COL/CO/14).
2 Concluding observations of the Committee on the Elimination of Racial Discrimination on the Democratic Republic of the
Congo (E/C.12/COD/C0/4) and Madagascar (E/C.12/MDG/CO/2).

* CERDIC/SUR/CO/12.

*° E/C.12/CODI/CO/A4.

*” CERDIC/ICOG/CO/9.

% CERD/C/PHL/CO/20.

% CERD/C/COL/CO/14and CERD/C/PHL/CO/20.

% CCPRIC/ISWE/CO/6.

%! Concluding observations of the Human Rights Committee on the United Republic of Tanzania (CCPR/C/TZA/CO/4).

% CERD/C/COL/CO/14.

17



land and Human Rights
Standards and Applications

Case law

South Africa, Constitutional Court: Abahlali BaseMjondolo Movement SA and Others

v. Premier of the Province of Kwazulu-Natal and Others, Case CCT 12/09 [2009] ZACC

31 (14 October 2009). Thi s abst rdaecal tr ewiiterw t he constituti one
all owing provincial gover nment of fiomi af er mmaol man
settl ements.Babledj Almalll ol Movement, which represent
t housands of occupwelrlsi ngfs, i rafrgrureal t hat t he con
(t he SI @dmswarksctunconstitutional. The Court held tha
indeed inconsistent wi tuhndteremo @leadst domesbhncahdwsal B
with the pucpbeg bheprogbts of peodhle with insecu

Other relevant standards and guidelines

A Voluntary Guidelines on the Responsible Governance of Tenure of Land, Fisheries
and Forests in the Context of National Food Security (Rome, FAO, 2012), guiding
principle 3B (7) and (9), guidelines 6.9, 12.12, 15.4.

A Large-scale land acquisitions and leases: A set of minimum principles and measures
to address the human rights challenge,* principles 1, 2, 3, 7, 10, 11.

A Basic principles and guidelines on development-based evictions and displacement,®
paras. 6, 10, 11, 12, 21, 22, 24, 29.

A Basic Principles and Guidelines on the Right to a Remedy and Reparation for
Victims of Gross Violations of International Human Rights Law and Serious

~ Violations of International Humanitarian Law, sects. | and 11,3

A Voluntary Guidelines to Support the Progressive Realization of the Right to Adequate
Food in the Context of National Food Security (Rome, FAO, 2005), guidelines 1.2,
8.1, 8.6, 8.10.

% See Land and Human Rights: Annotated Compilation of Case Law.

3 Report of the Special Rapporteur on the right to food (A/HRC/13/33/Add.2), annex.
* Report of the Special Rapporteur on adequate housing (A/HRC/4/18), annex I.

% General Assembly resolution 60/147.
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Summary sheet

C. Right to adequate food
Introduction

The vast majority of people facing hunger

in the world are smallholders, landless

agricultural workers, herders, artisanal In the context of large-scale land

fishers, forest-dwelling populations and acquisitions and Ile
members of indigenous communities. For acting in violation of the human right to

th farmi q ing lands. f i food if, by leasing or selling land to
em, farming and grazing lands, forests, investors (whether domestic or foreign),

water, fisheries and surface minerals are they were depriving the local population
productive resources indispensable to of access to productive resources
their livelihoods. Access to, use of and indispensabletot hei r | i vel.

control over these lands and resources
are essential for the enjoyment of their
right to an adequate standard of living,
including the right to adequate food.

Source: Report of the Special Rapporteur on the
right to food (A/HRC/13/33/Add.2), para. 15.

The pressures on land are increasing dramatically. Population growth, loss of arable land
due to degradation, policies favouring export-oriented agriculture, large-scale industrial
models of agriculture for the production of cash crops and biofuels, the ever-increasing
interests of national and foreign investors in minerals, fossil fuels, timbers and food
commodities, and measures adopted for climate change mitigation or environmental
conservation are all contributing to intensified competition over land. Collectively, these
developments are leading to the undermining of access to, use of and control over land by
poor, vulnerable or marginalized groups and consequently compromising the enjoyment of
their right to food.

International standards as applicable to land

Everyone has the right to an adequate standard of living for himself and his family, including
food.

(Universal Declaration of Human Rights, art. 25; International Covenant on Economic, Social

and Cultural Rights, art. 11.1; Convention on the Rights of Persons with Disabilities,

art. 28.1)

Everyone has the fundamental right to be free from hunger. In order to enable everyone the
full enjoyment of this right, States shall take, individually and through international
cooperation, the measures needed to improve methods of production, conservation and
distribution of food, including by developing or reforming agrarian systems in such a way as
to achieve the most efficient development and utilization of natural resources.

(International Covenant on Economic, Social and Cultural Rights, art. 11.2)
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Everyone has the right to adequate nutrition which guarantees the possibility of enjoying the
highest level of physical, emotional and intellectual development. In order to promote the
exercise of this right and eradicate malnutrition, States undertake to improve methods of
production, supply and distribution of food, and to this end, agree to promote greater
international cooperation in support of the relevant national policies.

(Additional Protocol to the American Convention on Human Rights in the Area of Economic,
Social and Cul tur aSanRiSgahltasal®)dArPor ot oc ol

I n the context of womends r i g Btatestshall ensure thatt i ous an
women have the right to nutritious and adequate food. In this regard, they shall take

appropriate measures to provide women with access to clean drinking water, sources of

domestic fuel, land, and the means of producing nutritious food.

(Protocol to the African Charter on Human and PeopleséRights on the Rights of Women in
Africa, art. 15 (a))

Examples of application

In its general comment No. 12 (1999) on the right to adequate food, the Committee on
Economic, Social and Cultural Rights underlines availability as an element of the right to
adequate food, as it refers to the possibilities either for people to feed themselves directly
from productive land or other natural resources, or for well-functioning distribution,
processing and market systems that can move food from the site of production to where it is
needed in accordance with demand (para. 12).

In the same general comment, the Committee further recalls that the right to food is

i nseparabl e from soci al justice, reomicji ri ng t h
environmental and social policies, at both the national and international levels, oriented to

the eradication of poverty and t h@araf 4).lltfi9 | ment 0
therefore important that laws and policies on land management take full account of

obligations related to the right to food.

In his report focusing on large-scale land acquisitions and leases, the Special Rapporteur

on the right to food articulated State obligations regarding the right to food in the context of

landt enur e insofar as fAthe right to food requires
that may deprive individuals of access to produc
they depend when they produce food for themselves (the obligation to respect), that they

protect such access from encroachment by other private parties (the obligation to protect)

and that they seek to strengthen peopledbs access
to ensure their livelihoods, including food security (the obligation to fulfil).5®

The Special Rapporteur further elaboratedt h a t Aifor some of the groups
vulnerable today, this means protecting existing access to land, water, grazing or fishing

grounds, or forests, all of which may be productive resources essential for a decent
livelihood. In such cases,é t he right to food may compl ement th

% The right to nutrition is also recognized under the Convention on the Elimination of All Forms of Discrimination against

Women (art. 12.2), the Convention on the Rights of the Child (arts. 24.2 (c) and (e), and 27.3), the Convention on the Rights of

Persons with Disabilities (art. 25 (f)), the African Charter on the Rights and Welfare of the Child (art. 14.2 (c), (d) and (h)) and

the Protocol to the African Charter on Human and Peoplesd Rights on
% A/65/281, para. 2.
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property or of indigenous peoplesdéd relationship w
other cases, because landlessness is a cause of particular vulnerability, the obligation of the
State goes further: it is to strengthen such access or make it possible i for example,
through redistributive programmes that may in tul
property. This obligation of States is especially clear in cases in which the members of such
groups have no alternative means of producing food or gaining sufficient income to
purchase food that is sufficieft, adequate and cu

In order to protect and promote the right to food in the context of land management, the

United Nations human rights mechanisms have issued concrete recommendations in

specific country contexts. For example, in its concluding observations on Cameroon (2012),

the Committee on Economic, Social and Cultural Rights notes with concern price rises and

the recurring or occasional shortage of certain foodstuffs, and called on the State to tackle

structural problems related to food insecurity, including the security of land tenure for small-

scale producers.® In its concluding observations on Burkina Faso (2010), the Committee on

the Rights of the Child recommended concrete action to ensure access to land for families

repatriated fromCét e doél voire, so as to saf e'YlnkEsraportt heir i
on his mission to Brazil (2009), the Special Rapporteur on the right to food addressed the

phenomenono f A g r ifthe draueéuhart appropriation of public lands by private personsg

and invited the Gover nment At o pur sue al | necessary me a s
registration throughout the country produces a single, clear and consolidated land-

ownership framework, under which landownership is accompanied by the responsibility to

fulfil the social function of property, pay corresponding taxes and preserve the degal

reservedwithin each establishmentd The Special Rapporteur also recommended that fit h e

Government should accelerate the constitutionally mandated land demarcations for the

indigenous, Quilombola and other traditional communities and, in the interim, better protect

these communities from grilagema®*

Additional resources

More recommendations issued by the United Nations human rights mechanisms on specific countries
can be searched through the Universal Human Rights Index (http://uhri.ohchr.org/).

* |pid., para. 3.

“0 E/C.12/CMR/CO/2-3, para. 26.

“l CRC/C/BFA/CO/3-4, para. 67.

42 AJHRC/13/33/Add.6, paras. 20 and 51 (d).


http://uhri.ohchr.org/
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Case law

African Commission on Human and P e o p:l Thes HocidR iargl hEcanomic
Rights Action Center and the Center for Economic and Social Rights v. Nigeria,
Communication No. 155/96 (27 October 2001). This case dealt with the forced eviction
and destruction of land of the Ogoni people in the Niger Delta region by State (security
forces and State oil company) and non-State actors (transnational companies). The African
Commission found that the destruction of individual and communal farmland by acts and
omissions of the State amounted to violations of the obligations to respect and to protect the
implicit rights to food and adequate housing.*?

Other relevant standards and guidelines

A Voluntary Guidelines on the Responsible Governance of Tenure of Land, Fisheries
and Forests in the Context of National Food Security (Rome, FAO, 2012).

A Large-scale land acquisitions and leases: A set of minimum principles and measures
to address the human rights challenge (A/HRC/13/33/Add.2).

A Voluntary Guidelines to Support the Progressive Realization of the Right to
Adequate Food in the Context of National Food Security (Rome, FAO, 2005),
guideline 8, in particular 8B and 8C.

3 See Land and Human Rights: Annotated Compilation of Case Law.
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Summary sheet

D. Right to adequate housing

Introduction

Land is also a key component of the right to adequate housing. Access to land and security
of land tenure are the means by which the right to housing can be realized, in both rural and

urban areas.

Increasing pressures on land and property,
urbanization and commodification of natural
resources, impact heavily on the right of the
rural and urban poor to adequate housing.

In the urban context, rising land prices, owing to
intensive market speculation and privatization,
redevelopment, poor spatial/urban planning and
so-called city  beautification lead to
gentrification, unaffordability of housing and
violations of legal security of tenure. Many
people are pushed to live in slums and informal
settlements, in inadequate and overcrowded
housing, lacking basic services, privacy, dignity
and a culturally appropriate living environment.
In this respect, poor and low-income residents
and groups, including women, migrants and
indigenous peoples, often face multiple
discrimination and are deprived of their right to
adequate housing.

In the rural context, peasants, pastoralists,

land and Human Rights
Standards and Applications

The Special Rapporteur on
adequate housing has stressed
that Al and, as a
is a critical element of the human
right to housing. Inadequate
housing of the poor is often the
consequence of being barred from
access to land, credit, and
materials with which to build. When
access is granted, tenure generally
is not. The lack of legal provisions
to enable communities to inhabit or
own land and to make productive
use of natural or common
resources should also be noted as
creating an obstacle to the
implementation of the right to
adequate housing.

Source: Report of the Special Rapporteur
on adequate housing (A/HRC/7/16), para.
66.

artisanal fishers, indigenous peoples and many others are displaced and forcibly evicted
from their land and therefore their homes. The main drivers of these evictions are large-
scale land acquisitions, development and infrastructure projects, such as the construction of
dams, roads and resort areas for tourism, extractive and industrial activities, unsettled land
claims and armed conflict.
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International standards as applicable to land

Everyone has the right to an adequate standard of living for himself and his family, including
food, housing and water, and to the continuous improvement of living conditions.

(Universal Declaration of Human Rights, art. 25; International Covenant on Economic, Social

and Cultural Rights, art. 11.1)

I n the context of womends right to nutriti

to equal access to housing and to acceptable living conditions in a healthy environment. To
ensure this right, States shall grant to women, whatever their marital status, access to
adequate housing.

(Protocol to the African Charter on Human and PeoplesdRights on the Rights of Women in
Africa, art. 16, read in conjunction with art. 15)

Everyone has the right not to be subjected to arbitrary or unlawful interference with his or
her privacy, family, home or correspondence.
(International Covenant on Civil and Political Rights, art. 17.1)

Everyone has the right not to be forcibly evicted from his or her housing, land and property
and shall be protected against arbitrary displacement.

(African Union Convention for the Protection and Assistance of Internally Displaced Persons

in Africa (Kampala Convention), art. 4)

States shall provide all displaced persons with adequate humanitarian assistance.

Regarding housing, the State shall accord to refugees lawfully staying in their territory

treatment as favourable as possible and, in any event, not less favourable than that
accorded to aliens generally in the same circumstances.

(African Union Convention for the Protection and Assistance of Internally Displaced Persons

in Africa (Kampala Convention), art. 9.2; Convention relating to the Status of Refugees,

art. 21)

Examples of application

As pointed out by the Special Rapporteur on adequate housing, il and as an
often an essential element necessary to understand the degree of violation and the extent of
realization of the rfght to adequate hous

In its general comment No. 4 (1991) on the right to adequate housing, the Committee on
Economic, Social and Cultural Rights refers to legal security of tenure as one of the main
elements of the right to adequate housing. According to the Committee, tenure takes a
variety of for ms, including Ar ent a lativé lpusing,
lease, owner-occupation, emergency housing and informal settlements, including

occupation of l and or propertyo. Regardl ess

“ AJHRC/4/18, para. 25.
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possess a degree of security of tenure which guarantees legal protection against forced
eviction, har assment and ot her threats. o |t i's i
linked to ownership or to a particular form of tenancy. The Committee further notes that

States fishould consequent| y dtcokfaring legahseduritadf e measur
tenure upon those persons and households currently lacking such protection, in genuine
consultation with aff @ad &@d). persons and groups?o

Land has an influence on many other elements of the right to adequate housing. It is a
crucial element when it comes to affordability of housing. The poor often settle on land that
has lower market value because of its proximity to polluted sites or hazard-prone areas, or
other negative factors. Land is also central to urban and spatial planning, which in turn
affects location of housing in relation to access to basic services, including schools and
health facilities. As to the accessibility of housing, the Committee states in its general

comment No. 4 (1991) t h a't Awithin many States parties inc
l andl ess or i mpoverished segments of the society
andt hat fdiscernible government al obligateons need

the right of all to a secure place to live in peace and dignity, including access to land as an
ent it |(earaeBirie)).0

Standards on the prohibition of forced eviction have been developed in relation to the right

to adequate housing. The Commission on Human Rights has specified that fthe practice of

forced eviction constitutes a gross violation of human rights, in particular the right to

adequate housinga® The Committee on Economic, Social and Cultural Rights, in its general

comment No. 7 (1997), notesthat, Aiwher eas some evictions may be ju
the case of persistent non-payment of rent or of damage to rented property without any

reasonable cause, it is incumbent upon the relevant authorities to ensure that they are

carried out in a manner warranted by a law which is compatible with the Covenant and that

al | the | egal recourses and r e mepalai HsThaBasic avail abl
principles and guidelines on development-based evictions and displacement elaborate State

obligations before, during and after an eviction when such an event is unavoidable.

It should be noted, however, that forced evictions affect not only the right to adequate

housing but also a wide range of human rights. In its general comment No. 7 (1997), the

Committee on Economic, Social and Cultural Rights observed t h a't Afowi ng t o t
interrelationship and interdependency which exist among all human rights, forced evictions

frequently violate other human rights. Thus, while manifestly breaching the rights enshrined

in the Covenant, the practice of forced evictions may also result in violations of civil and

political rights, such as the right to life, the right to security of the person, the right to non-

interference with privacy, family and home and the right to the peaceful enjoyment of

p 0 s s e s gpara. A)sltdurther notes that evictions should not render individuals homeless

or vulnerable to the violation of other human rights (para. 16).

See also the summary sheet on the right to property.

In its concluding observations on various States, the Committee on Economic, Social and
Cultural Rights has recommended those States adopt specific measures and appropriate

% Resolution 1993/77, para. 1.
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legislation to end unlawful practices in relation to forced evictions, and ensure access to
adequate housing for disadvantaged and marginalized communities.*® The Committee on
the Elimination of Discrimination against Women, in its concluding observations on India
(2010)*” and Kenya (2011),*® addressed the right to equal access to adequate housing for
women. The Committee on the Elimination of Racial Discrimination, in its concluding
observations on France (2010),* recommended that the State party step up efforts to
ensure equal access for indigenous communities to education, work, housing and public
health in overseas territories.

Case law

European Committee of Social Rights: European Roma Rights Centre v. Greece,
Communication No. 15/2003 (8 December 2004). This case involved the forced eviction of
nomadic Roma communities from land used for temporary housing, where the legal
guestions included whether the right of the family to social, legal and economic protection
under the European Social Charter afforded protection related to land and housing. The
Committee held that adequate land necessary for stopping places should be provided and
that forced eviction from such land should be prohibited.*

Other relevant standards and guidelines

A Voluntary Guidelines on the Responsible Governance of Tenure of Land, Fisheries
and Forests in the Context of National Food Security (Rome, FAO, 2012) in
particular sections 3.1.2; 4.4; 7.6; 7 to 10 and 16.

A Basic principles and guidelines on development-based evictions and displacement
(A/HRC/4/18, annex I).

6 Concluding observations on Argentina (E/C.12/ARG/CO/3), Cambodia (E/C.12/KHM/CO/1), the Democratic Republic of the
Congo (E/C.12/COD/CO0/4), Israel (E/C.12/ISR/CO/3) and Poland (E/C.12/POL/CQ/5).

7 CEDAWI/C/IND/CO/SP.1.

8 CEDAW/CI/KEN/CO/7.

49 CERD/C/FRA/CO/17-19, para. 18.

* See Land and Human Rights: Annotated Compilation of Case Law.
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Summary sheet

E. Right to an effective remedy

Introduction

When human rights are violated, victims should
have access to effective recourse mechanisms,
such as courts or other grievance resolution
mechanisms, and to be granted adequate
reparation for harm suffered as a consequence
of such violations. States have a duty to
investigate alleged violations, and, if a crime
has been committed, prosecute those who are
responsible. This holds true when human rights
are violated as a result of a certain land use
(e.g., resulting in pollution or degradation) or in

land and Human Rights
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firhe Committee ... is concerned that
the absence of an effective system
for the recognition and restitution of
land rights prevents indigenous
communities from gaining access to
their ancestral lands. Another source
of concern is the
to undertake full investigations and
action in response to threats and
violence against some indigenous
and Afro-descendent communities in
connection with evictions from their
lands ...0

the process of claiming rights over land.
Source: Concluding observations of the
Committee on the Elimination of Racial
The lack of a grievance resolution mechanism, Discrimination on Paraguay

coordination and the clear allocation of (CERD/C/PRY/CO/1-3), para. 15.
responsibilities among public authorities to deal

with grievances and deliver remedies, or the presence of corruption, often undermine
access to justice and an effective remedy for people affected by land issues. On the other
hand, affordable legal aid, the services of paralegals and mobile services for remote areas
can facilitate access to judicial reviews relevant to land, and thus access to justice and an
effective remedy, for people living in poverty or in remote areas.

Immediately following a period of conflict, ensuring the right to an effective remedy for
human rights violations and abuses is crucial for the consolidation and maintenance of
peace. Peace cannot be achieved unless the population is confident that redress for
grievances and human rights violations and abuses, including those arising from land
disputes or deprivation of access to land, can be obtained through legitimate structures for
the peaceful settlement of disputes and the fair administration of justice.

2/
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International standards as applicable to land

Everyone has the right to an effective remedy by the competent national tribunals for acts
violating fundamental and human rights recognized by national or international law.

(Universal Declaration of Human Rights, art. 8; International Covenant on Civil and Political

Rights art. 2 (3); International Convention on the Elimination of All Forms

of Racial Discrimination, art. 6)

Adequate procedures shall be established within the national legal system to resolve land
claims by the indigenous peoples concerned.

(ILO Convention concerning Indigenous and Tribal Peoples in Independent Countries

(No. 169), 1989, art. 14 (3))

Indigenous peoples have the right to access to and prompt decision through just and fair
procedures for the resolution of conflicts and disputes with States or other parties, as well
as to effective remedies for all infringements of their individual and collective rights. Such a
decision shall give due consideration to the customs, traditions, rules and legal systems of
the indigenous peoples concerned and international human rights.

(United Nations Declaration on the Rights of Indigenous Peoples, art. 40)

Example of application

When States fail to implement human rights standards, aggrieved rights holders are entitled
to institute proceedings for appropriate remedies before competent judicial, administrative or
other authorities, in accordance with the rules and procedures provided by law. The
competent authorities must enforce such remedies when granted and take measures to
protect claimants from retaliation and other violence.

In its general comment No. 9 (1998) on the domestic application of the Covenant, the
Committee on Economic, Social and Cultural Rights drew attention to it he f undament al
requirements of i nter natstatednfiatl h uhsu ntahne rQ ogvhet nsa nlta wnoo ral
be recognized in appropriate ways within the domestic legal order, appropriate means of
redress, or remedies, must be available to any aggrieved individual or group, and
appropriate means of ensuring gover n(paa)al accoun

According to the Basic Principles and Guidelines on the Right to a Remedy and Reparation

for Victims of Gross Violations of International Human Rights Law and Serious Violations of

International Humanitarian Law,r e medi es i nclude the victimds right
access to justice and to administrative and other bodies, (b) adequate, effective and prompt

reparation for the harm suffered, and (c) access to relevant information concerning

violations and reparation mechanisms.**

* General Assembly resolution 60/147, para. 11.
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Those Basic Principles and Guidelines further stipulate that the reparation should be
appropriate and proportional to the gravity of the violation and the circumstances of each
case, and include the following forms: restitution, compensation, rehabilitation, satisfaction
and guarantees of non-repetition. Restitution should restore the victim to the original
situation before the violation; compensation should be provided for any economically
assessable damage; rehabilitation should include medical and psychological care as well as
legal and social services. Satisfaction includes various measures, including those aimed at
the cessation of continuing violations, verification of the facts and full and public disclosure
of the truth, or public apology. Finally, guarantees of non-repetition comprise preventive
measures, such as ensuring effective civilian control of military and security forces,
strengthening the independence of the judiciary, or promoting mechanisms for preventing
and monitoring social conflicts and their resolution (para. 23).

The practice of forced eviction conducted in a way that is contrary to international human
rights standards constitutes gross violations of human rights. In its general comment No. 7
(1997), the Committee on Economic, Social and Cultural Rights considers that the
procedural protections which should be applied in relation to forced evictions include,
among other things, provision of legal remedies and of legal aid to persons who are in need
to seek redress from the courts (para. 15).

Under the Basic principles and guidelines on development-based evictions and
displacement (para.59),appr opri ate remedies include 0
legal aid, return, restitution, resettlement, rehabilitation and compensation, and [they] should
comply, as applicable, with the Basic Principles and Guidelines on the Right to a Remedy
and Reparation for Victims of Gross Violations of International Human Rights Law and
Serious Violations of International Humanitarian Lawo .

The Guiding Principles on Internal Displacement (principle 29) make it clear that internally
displaced persons undergoing resettlement must not be discriminated against and have the
right to fully participate in public life. Furthermore, the State must assist them to recover
their property and possessions or be compensated for the loss. Court procedures can be
difficult to understand, time-consuming and expensive, thus preventing most returnees,
particularly women, from submitting property and land claims.

In its concluding observations on various States parties, the Committee on the Elimination
of Racial Discrimination has recommended action to ensure access to justice, just
compensation and restitution to persons, including members of indigenous communities,
affected by forced evictions and unlawful land management.53 The Committee on Economic,
Social and Cultural Rights, in its concluding observations, has recommended action by
some States to ensure legal remedies for victims of forced evictions and land-grabbing.>

The Committee on the Elimination of Discrimination against Women, in its concluding
observations on India (2010), recommended measures to ensure land and housing rights,

2 Commission on Human Rights resolutions 1993/77 and 2004/28.

%% Concluding observations on Cambodia (CERD/C/KHM/CO/8-13), Cameroon (CERD/C/CMR/CO/15-18), Paraguay
gCERD/C/PRY/CO/1-3) and Ukraine (CERD/C/UKR/CO/19-21).

* Concluding observations on Argentina (E/C.12/ARG/CO/3), Israel (E/C.12/ISR/CO/3) and Russian Federation
(E/C.12/RUS/COI5).
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as an element of rehabilitation and compensation for women victims of violence in
connection with riots in Gujarat.>

Case law

Kenya, High Court at Embu: Ibrahim Sangor Osman and Others v. the Hon. Minister
of State for Provincial Administration & Internal Security and Others, Constitutional
Petition No. 2 of 2011 (16 November 2011). This case involved the forced eviction of a
large community, which was not provided with alternative land or housing and was relocated
to areas without access to primary education. The legal issues focused on whether
remedies could include an order to ensure restitution of land and housing to those forcibly
evicted. In its ruling, the Court, relying on international human rights law and comparative
jurisprudence from South Africa, found that restitution of the status quo ante was the proper
remedy. With respect to remedies, the Court also relied on article 8 of the Basic Principles
and Guidelines on the Right to a Remedy for Victims of Gross Violations of International
Human Rights and Serious Violations of International Humanitarian Law.>®

Other relevant standards and guidelines

A Voluntary Guidelines on the Responsible Governance of Tenure of Land, Fisheries
and Forests in the Context of National Food Security (Rome, FAO, 2012), guiding
principle 3.2, guidelines 4.9, 21.1, 25.4, 25.5.

A Guiding Principles on Business and Human Rights: Implementing the United Nations
AProtect, R e s p e gcamewark Unit&leNatiores publicafion, Sales No.
E.13.XIV.5), principles 1, 11, 14, 15, 17, 19, 22, 24i 31.

A Large-scale land acquisitions and leases: A set of minimum principles and measures
to address the human rights challenge (A/HRC/13/33/Add.2), principle 2.

A Basic principles and guidelines on development-based evictions and displacement
(A/HRC/4/18, annex |), paras. 17,22,59 6 8

A Basic_Principles and Guidelines on the Right to a Remedy and Reparation for
Victims of Gross Violations of International Human Rights Law and Serious
Violations of International Humanitarian Law (General Assembly resolution 60/147).

A Guiding Principles on Internal Displacement (E/CN.4/1998/53/Add.2), principle 29.2.

** CEDAW/C/IND/CO/SP.1, para. 35.
% See Land and Human Rights: Annotated Compilation of Case Law.
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Summary sheet

F. Rights to freedom of movement and residence

Introduction
An increasing number of people are being iTh e _Co mmi ttee exp
forced to leave their homes and lands. Such the restrictions to freedom of

movement imposed on Palestinians, in
particular persons residing in the
60Seam Zoned bet wee

involuntary movement is often caused by
armed conflict or a natural disaster. In both

cases, the displaced person& right t0  |grael, the frequent refusal to grant
freedom of movement and residence may agricultural permits to access the land
be undermined if they are prohibited from on the other side of the wall or to visit
returning to their original home and land, for relatives, and the irregular opening

example, if the area is cordoned off as a hours of the agric
security zone or no-build zone for military or Source: Concluding observations of the Human
disaster-prevention purposes. Displaced Rights Committee on Israel

persons might also be forced to remain in (CEPRCLDRITE), el s,

specific areas and any movement outside

these zones may be forbidden.

The rights to freedom of movement and toy freely

of movement and protect against enforced displacement. These freedoms are crucial, for
example, to people being able to access work, education and health care, and to sustain
their livelihoods.

In the context of customary land use for grazing and hunting and gathering activities,
freedom of movement is particularly important and constitutes a cornerstone of many
peopl eds slnirurat draah dlagiimate restrictions on movement in certain zones
declared for exclusive military or private corporate use, or expansion of farming areas
across p a st o r sedsonal tgmding routes, may impede the freedom of movement of
mobile communities, resulting in tension and conflict.

International standards as applicable to land

Everyone lawfully within the territory of a State has, within that territory, the right to freedom
of movement and residence.

(Universal Declaration of Human Rights, art. 13; International Covenant on Civil and Palitical

Rights, art. 12; Convention on the Elimination of All Forms of Discrimination against Women,

art. 15 (4); International Convention on the Elimination of All Forms of Racial Discrimination,

art. 5 (d) (i); Convention on the Rights of Persons with Disabilities, art. 18;

American Convention on Human Rights, art. 22)

(
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Everyone shall be free to leave any country and shall not be arbitrarily deprived of the right
to enter his or her own country.

(Universal Declaration of Human Rights, art. 13; International Covenant on Civil and Palitical

Rights, art. 12; International Convention on the Elimination of All Forms of Racial

Discrimination, art. 5 (d) (ii); Convention on the Rights of Persons with Disabilities, art. 18;

American Convention on Human Rights, art. 22)

Migrant workers and members of their families shall have the right to liberty of movement in
the territory of the State of employment and freedom to choose their residence there.

(International Convention on the Protection of the Rights of All Migrant Workers and Members
of Their Families, art. 39 (1))

States shall accord to refugees lawfully in its territory the right to choose their place of
residence and to move freely within its territory subject to any regulations applicable to

aliens generally in the same circumstances.

(Convention relating to the Status of Refugees, art. 26; African Union Convention for the
Protection and Assistance of Internally Displaced Persons in Africa (Kampala Convention),

art. 9 (2) (f))

Example of application

The Human Rights Committee, in its general comment No. 27 (1999) on freedom of
movement, not es t hat , Afeveryone |l awfully within the t
territory, the right to move freel ypamamdThe o choose
Committee st at es t hat At he right to move freely relat
including all parts of federal States. According to article 12, paragraph 1, persons are
entitled to move from one place to another and to establish themselves in a place of their
choice. The enjoyment of this right must not be made dependent on any particular purpose
or reason for the person wan(dran®y. t o move or to st

States must ensure that the rights guaranteed in article 12 of the International Covenant on
Civil and Political Rights are protected not only from public but also from private
interference. In the case of women, the Committee further notes that the obligation to
protect is particularly pertinendel2 pafagraphle xampl e,
that the right of a woman to move freely and to choose her residence be made subject, by

|l aw or practice, to the decisiof(ar@m6). anot her perso
Importantly, in the same general comment, the Committee under | i nes t hat Afsubj e
provisions of article 12, paragraph 3, the right to reside in a place of one& choice within the
territory includes protection agai ngara B.lln f or ms

the same vein, the Principles on housing and property restitution for refugees and displaced
persons ( A Pi nhei r o nokerthatno onp khallsbé arbitrarily or unlawfully forced to
leave a certain territory, area or region.”’ In its general comment No. 15 (1994) on the

" E/CN.4/Sub.2/2005/17, annex, principle 9.
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position of aliens under the Covenant, the Human Rights Committee further states that non-
citizens have the right to liberty of movement and choice of residence (paras. 7 and 8).

The Committee on Economic, Social and Cultural Rights, in its general comment No. 4

(1991), points out that the right to adequate housing cannot be viewed in isolation from

other human rights contained in the two International Covenants and other applicable
international instrument s. ATlke c hulals &nhtdohyemernitg ho
freedom of residence é 1 is indispensable if the right to adequate housing is to be realized

and maintained by @drd. 9.groups in societyo

See also the summary sheets on the right to adequate housing and on the right to property.

Case law

Inter-American Court of Human Rights: Case of the Moiwana Community v.

Suriname, Series C, No. 124 (15 June 2005). This case dealt with the attack perpetrated

by members of the armed forces of Suriname agai
Moiwana. State agents killed over 40 men, women and children, and razed the village to the

ground. Those who escaped the attack fled into the surrounding forest, and then into exile

or internal displacement. Furthermore, there was no adequate investigation of the

massacre, no one had been prosecuted or punished and the survivors remained displaced

from their lands, being unable to return to their traditional way of life.

The Court held that Suriname was responsible for the violation of the following rights of the
American Convention on Human Rights: the right to humane treatment (art. 5 (1)), the right
to freedom of movement and residence (art. 22), the right to property (art. 21) and the rights
to judicial guarantees and judicial protection (arts. 8 (1) and 25).%®

Other relevant standards and guidelines

9 Basic principles and quidelines on development-based evictions and displacement
(A/JHRC/4/18, annex |), paras. 6, 57.

91 Principles on housing and property restitution for refugees and displaced persons
(E/CN.4/Sub.2/2005/17, annex), principle 9.

% See Land and Human Rights: Annotated Compilation of Case Law.
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Summary sheet

G.Rights to freedom of opinion, expression, assembly and
association

Introduction
Restrictions on the freedoms of opinion,  The Special Rapporteur on the right to
expression, peaceful assembly and food observed that the increasing

pressuresonlandi e x acer bat «
over land and lead to a worrisome
criminalization of social movements

association constitute serious obstacles to
human rights defenders working on land

issues in order to claim rights and vindicate aimed at carrying out agrarian reforms
changes or solutions to the situations that ‘from below', including by claiming land
affect them or the people they represent. that is unused and, in their view, should

be distributed mor e

People living in informal settlements who Source: Report of the Special Rapporteur on the
protest against evictions, movements of right to food (A/65/281), para. 10.

landless people who occupy land in a non-

violent manner, peasants who claim the

equitable distribution of land, or others who

claim and promote land-related rights may face excessive use of force by police, arbitrary
criminal prosecution or harassment. Their activities may be suppressed under general
restrictions on the freedoms of expression and peaceful assembly and association, which
may be imposed in order to restrict political activities or for security reasons.

International standards as applicable to land

Everyone has the right to freedom of opinion and expression, peaceful assembly and
association.

(Universal Declaration of Human Rights, arts. 19 and 20; International Covenant on Civil and
Political Rights, arts. 19, 20 and 21; International Convention on the Elimination of All Forms
of Racial Discrimination, art. 5 (d) (viii) and (ix))

For the purpose of promoting and protecting human rights and fundamental freedoms,
everyone has the right, individually and in association with others, to meet or assemble
peacefully, freely to publish, impart or disseminate to others views, information and
knowledge on all human rights and fundamental freedoms and to study, form and hold
opinions on the observance, both in the law and in practice, of all human rights and
fundamental freedoms and to draw public attention to those matters.

(Declaration on Human Rights Defenders, arts. 5 (a) and 6 (b) and (c))59

% Declaration on the Right and Responsibility of Individuals, Groups and Organs of Society to Promote and Protect Universally
Recognized Human Rights and Fundamental Freedoms (General Assembly resolution 53/144).
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Examples of application

The free exercise of the rights to seek and impart information, ideas and opinions, to
express views individually as well as collectively, to form and join associations and to
assembly is a fundamental tenet of a democratic regime. Such freedoms and rights play an
important role in understanding and ensuring participation in the management of public
services and goods, as well as of natural resources, including land. The freedoms of
opinion, expression, peaceful assembly and association are also crucial for rights holders to
claim their rights publicly. In that sense, the Human Rights Committee notes in its general

comment No. 34 (2011) on freedoms of opinion and expressiont hat Afr eedom of

is a necessary condition for the realization of the principles of transparency and
accountability that are, in turn, essent.i
(para. 3).

In that general comment, the Committee also recalls that article 19 of the International
Covenant on Civil and Political Rights st at es t hat Athe exerci

expression carries with it special duties
limitative areas of restrictions on the right are permitted, which may relate either to respect
of the rights or reputations of others or to the protection of national security or public order

(ordre public) or of public health or moralso . H o w e Cemmijtteeturderlines that, when
a State party imposes restricti ons hesemayha
put in jeopardy the right itselfodo. The Co
and it is only subject to these conditions that restrictions may be imposed: the restrictions
mu st be O6provided by | awbd; onelofetlye gnoeds sed out iy

subparagraphs (a) and (b) of paragraph 3; and they must conform to the strict tests of
necessity and (purasoddand2).onal i t yo

Under the Basic principles and guidelines on development-based evictions and
displacement, prior to evictions, all potentially affected groups and persons, including
women, indigenous peoples and persons with disabilities, as well as others working on
behalf of the affected, have the right to relevant information and full consultation and
participation, as well as to propose alternatives that authorities should duly consider
(guideline 38).

See also the summary sheets on the right to participation, on the right to information and on the
rights of human rights defenders working on land issues.

In its general comment No. 4 (1991), the Committee on Economic, Social and Cultural
Rights points out that the full enjoyment of certain rights, for instance the right to freedom of
expression and the right to freedom of association (such as for tenants and other
community-based groups), as well as the right to freedom of residence and the right to
participate in public decision-making, is indispensable if the right to adequate housing is to
be realized and maintained by all groups in society (para. 9).

Urbanization and urban renewal processes may deliberately or without intention restrict
public spaces and in turn affect peopl ebs
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Other relevant standards and guidelines

A Voluntary Guidelines on the Responsible Governance of Tenure of Land, Fisheries
and Forests in the Context of National Food Security (Rome, FAO, 2012), guideline
4.8.

A Basic principles and guidelines on development-based evictions and displacement
(A/JHRC/4/18, annex I), para. 38.

A Voluntary Guidelines to Support the Progressive Realization of the Right to
Adequate Food in _the Context of National Food Security (Rome, FAO, 2005),
guideline 1.2 in conjunction with guideline 8.
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Summary sheet

H. Right to freedom of religion

Introduction

Land and structures of spiritual value, such
as sacred sites and cemeteries, have a
profound religious significance for many
communities, including indigenous peoples.
The exercise of the right to religious worship
can, however, be adversely affected if such
sites and structures are destroyed, damaged
or endangered, or if access to them s
undermined as a result of conflict or
development-related activities.

The use of public and private land, space
and buildings for religious activities may also
be restricted by State laws, policies and
practices in the form of expropriation of land
that encompasses spiritual sites of religious
groups, or the placing of obstacles in the
way of religious minorities seeking to obtain
land titles in order to construct places of
worship.

land and Human Rights
Standards and Applications

The Islamic Community in Bosnia and
Herzegovina brought a case before the
Human Rights Chamber for Bosnia and
Herzegovina alleging that the municipal
bodies of Banja Luka destroyed and
removed remains of the mosques,
desecrated adjoining graveyards i or
allowed these acts to happen i and have
refused them permission to rebuild
destroyed mosques. The Chamber
concluded that the refusal to allow
reconstruction of mosques and the
erection of fences around the sites of
destroyed mosques are the result of a
failure by the authorities to secure to
those believers the right to manifest freely
their religion.

Source: Bosnia and Herzegovina, Human Rights
Chamber for Bosnia and Herzegovina: The Islamic
Community in Bosnia and Herzegovina v. the
Republika Srpska, Case No. CH/96/29 (11 June
1999) in Land and Human Rights: Annotated
Compilation of Case Law.

International standards as applicable to land

Everyone has the right to freedom of thought, conscience and religion; this right includes
freedom, either alone or in community with others and in public or private, to manifest his
religion or belief in teaching, practice, worship and observance.

(Universal Declaration of Human Rights, art. 18; International Covenant on Civil and
Political Rights, art. 18; International Convention on the Elimination of All Forms of
Racial Discrimination, art. 5 (d) (vii); Convention on the Rights of the Child,

art. 14 (1); International Convention on the Protection of the Rights of All Migrant
Workers and Members of Their Families, art. 12;

American Convention on Human Rights, art. 12;

Convention for the Protection of Human Rights and Fundamental Freedoms
(European Convention on Human Rights), art. 9)
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In those States in which ethnic, religious or linguistic minorities exist, persons belonging to
such minorities shall not be denied the right, in community with the other members of their
group, to profess and practise their own religion.

(International Covenant on Civil and Political Rights, art. 27)

Freedom of conscience, the profession and free practice of religion shall be guaranteed. No
one may, subject to law and order, be submitted to measures restricting the exercise of
these freedoms.

(African Charter on Human and Peoples6Rights, art. 8)

They have the right to manifest, practise, develop and teach their spiritual and religious
traditions, customs and ceremonies; the right to maintain, protect, and have access in
privacy to their religious and cultural sites and the right to the use and control of their
ceremonial objects.

Indigenous peoples have the right to maintain and strengthen their distinctive spiritual
relationship with their traditionally owned or otherwise occupied and used lands, territories,
waters and coastal seas and other resources and to uphold their responsibilities to future
generations in this regard. States shall provide effective mechanisms for just and fair
redress for any development project affecting indigenous lands or territories, and
appropriate measures shall be taken to mitigate adverse environmental, economic, social,
cultural or spiritual impact.

(United Nations Declaration on the Rights of Indigenous Peoples,
arts. 12, 25 and 32.3)

Examples of application

According to the Special Rapporteur on freedom of religion or belief, places of worship are
an essential element of the manifestation of the right to freedom of religion or belief to the
extent that the great majority of religious or belief communities need the existence of a
place of worship where their members can manifest their faith. Unlike other forms of
violation of the right to freedom of religion or belief, restrictions on places of worship or other
religious sites in many cases violate the right not only of a single individual but of a group of
individuals forming the community that is attached to the place in question.®

See also the summary sheet on the right to take part in cultural life.

In his report on his mission to the Islamic Republic of Iran in 2005, the Special Rapporteur

on adequate housing described how the housing situation of religious minorities was

adversely affected by discriminatory laws and property confiscation. He especially
highlighted instances where member s ,ontludbhghe Bahaoi
sacred places, such as cemeteries and shrines, confiscated in a discriminatory manner.%

€ E/CN.4/2005/61, paras. 51 and 52.
®1 E/CN.4/2006/41/Add.2, paras. 817 85.
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Regardingi ndi genous peoplesd access to their ancestral

freedom, see also the summary sheet on the rights of indigenous peoples to their traditional lands,
territories and resources, including water.

Case law

Af rican Commi ssi on on Huma Centeenfar Mir@itypRights i
Development (Kenya) and Minority Rights Group International on behalf of Endorois
Welfare Council v. Kenya, Communication No. 276/03 (25 November 2009). The African
Commission considered the forced eviction from ancestral land of the Endorois community

and its impact on sever al rights wunder the

The African Commission found that Kenya was in violation of articles 1, 8, 14, 17, 21 and 22
of the African Charter. Among other considerations, the African Commission highlighted the
impact on the right to religious freedom (art. 8) and on cultural rights (art. 17), since the
community was removed from sacred grounds, rendering it virtually impossible to maintain
some essential religious and cultural practices, sites were damaged by authorities, and
systematic restrictions to access were imposed.®?

Other relevant standards and guidelines

A Voluntary Guidelines on the Responsible Governance of Tenure of Land, Fisheries
and Forests in the Context of National Food Security (Rome, FAO, 2012), guidelines
9.1,9.7, 18.2.

%2 See Land and Human Rights: Annotated Compilation of Case Law.
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Summary sheet

l. Right to information

Introduction

Access to information is a precondition to
meaningful participation in decision-making
processes and to assess government
decisions critically, which is part of freedom
of expression. To ensure accountability,
governments have a duty to produce and
disseminate relevant information about their
plans, projects, decisions a

nd results. There are many cases where
land deals, development plans and land
reforms are carried out without transparent
and inclusive processes. People often face

obstacles in accessing thorough and
credible information. Consequently, they
cannot exercise legitimate means of

opposing and resisting decisions in order to
protect their rights.

The media play a key role in disseminating
information and creating a space for public
debates. However, too often, journalists and
media workers face criminal prosecution,
harassment and even life-threatening
physical violence, while dealing with land
conflicts and other land-related issues,
including development, environmental and
business projects or forced evictions, in
rural as well as urban areas.

land and Human Rights
Standards and Applications

Ailt i s essenti al
purchases are ful
This requires that States ensure the
adequate participation of local
communities concerned by land leases
or purchases, and that the decision-
making process is {

t !
Iy

Source: Report of the Special Rapporteur on the
right to food (A/HRC/13/33/Add.2), para. 31.

ACritical factors
to adequate housing and land are é

l ack of informati ol
human rights é Pr ol
right to adequate housing must place
the indivisibility of human rights at the
centre of any strategy, incorporating
both the civil and political elements
(e.g., right to security, right to
participation, right to information) as
well as the economic, social and
cultural elements of the right to
adequate housing (e.g., right to food,
educati on, | and, W

Source: Women and adequate housing: Study
by the Special Rapporteur on adequate housing
(E/CN.4/2005/43), summary and para. 40.

A linguistic minority group may have difficulty in seeking and receiving information, such as
legislation on land tenure or urban renewal plans, because information is disseminated in

the Statebds official
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International standards as applicable to land

Everyone shall have the right to freedom of expression including freedom to seek, receive
and impart information through all forms of communication of his or her choice.

(Universal Declaration of Human Rights, art. 19; International Covenant on Civil and Palitical

Rights, art. 19 (2); International Convention on the Protection of the Rights of All Migrant

Workers and Members of Their Families, art. 13 (2); Convention on the Rights of Persons with

Disabilities, art. 21)

In order to contribute to the protection of the right of every person of present and future

generations to live in an environment adequate to his or her health and well-being, the State

shall guarantee the rights of access to information, public participation in decision-making,
and access to justice in environmental matters.

(Convention on Access to Information, Public Participation in Decision-making and Access to

Justice in Environmental Matters, art. 1)

Everyone has the right, individually and in association with others: (a) To know, seek,
obtain, receive and hold information about all human rights and fundamental freedoms,
including having access to information as to how those rights and freedoms are given effect
in domestic legislative, judicial or administrative systems; (b) As provided for in human
rights and other applicable international instruments, freely to publish, impart or disseminate
to others views, information and knowledge on all human rights and fundamental freedoms;
(c) To study, discuss, form and hold opinions on the observance, both in law and in practice,
of all human rights and fundamental freedoms and, through these and other appropriate
means, to draw public attention to those matters.

(Declaration on Human Rights Defenders, art. 6 (a) (b) and (c))

Examples of application

Access to information is a crucial prerequisite for free, active and meaningful participation in

decision-making as well as for seeking justice and effective remedies. Full, correct and

timely access to information about land-related policies, laws and decisions and the impact

they have is essential for rights holders in participating in decision-making in a meaningful

way, as well as in holding duty bearers accountable for measures taken, including in relation

to access to, use of and control over land. Agener al l ack of knowledge ab
and existing administrative and judicial mechanisms impedes people from effectively

claiming their rights.

In its general comment No. 34 (2011), the Human Rights Committee notes that, to give
effecttotheright of access to information held by the pu
proactively put in the public domain Government information of public interest. States

parties should make every effort to ensure easy, prompt, effective and practical access to

such information. States parties should also enact the necessary procedures, whereby one

may gain access to information, such as by means
(para. 19).
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Similarly, the Voluntary Guidelines on the Responsible Governance of Tenure of Land,
Fisheries and Forests in the Context of National Food Security highlight the importance of
icl early defining and wi dely publicizing
languages, and widely publicizing decisions in applicable languages and in formats
accessi blgeiding princgple BB (8))( The Voluntary Guidelines elaborate concrete
contexts in which access to information is crucial, including in relation to modifications of
policy, legal and organizational frameworks related to tenure rights and their anticipated
impact, allocation of tenure rights and delegation of tenure governance, transfer of rights of
use and ownership of land, sale and lease readjustments of parcels or holdings, restitution
procedures, redistributive reforms and processes for expropriation (guidelines 5.8, 8.9, 9.4,
12.11, 13.1, 14.4, 15.9, 16.2). Accordingly, States should establish policies and laws to
promote the sharing of information, including on tenure rights (guideline 6.5). States should
further establish appropriate and reliable recording systems, such as land registries, that
provide accessible information on tenure rights and duties, in order to increase tenure
security (guideline 8.4).

Under the Basic principles and guidelines on development-based evictions and
displacement, specific attention should be given to the dissemination of timely and
appropriate information to groups particularly vulnerable to eviction, through culturally
appropriate channels and methods. Urban or rural planning and development processes
should involve all those likely to be affected and should include the effective dissemination
by the authorities of relevant information in advance, including land records and proposed
comprehensive resettlement plans specifically addressing efforts to protect vulnerable
groups, as well as laws and policies relating to protection against forced evictions.®

According to the Guiding Principles on Internal Displacement, if displacement occurs in
situations other than during the emergency stages of armed conflict or a disaster, adequate
measures shall be taken to guarantee to those to be displaced full information on the
reasons and procedures for their displacement and, where applicable, on compensation and
relocation.®

See also the summary sheets on the right to participation and on the rights to freedom of opinion,
expression, assembly and association.

The Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims
of Gross Violations of International Human Rights Law and Serious Violations of
International Humanitarian Law stipulate that remedies for gross violations of international
human rights law and serious violations of international humanitarian law include the

victi mds right t o access t o rel evant i nformat.i

mechanisms. For the victim to have equal access to an effective remedy and to reparations,
States should disseminate, through public and private mechanisms, information about all
available remedies for gross violations of international human rights law and serious
violations of international humanitarian law.

3 A/HRC/4/18, annex |, paras. 35, 37, 38, 56 (e) and (h).
6 E/CN.4/1998/53/Add.2, principle 7, para. 3 (b)-(c).
% General Assembly resolution 60/147, paras. 11 (c), 12 (a) and 24.
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See also the summary sheet on the right to an effective remedy.

Other relevant standards and guidelines

9 Voluntary Guidelines on the Responsible Governance of Tenure of Land, Fisheries
and Forests in the Context of National Food Security (Rome, FAO, 2012), guidelines
5.8,6.5,8.4,9.4,9.8, 10.5, 11.4, 11.5, 12.11, 13.6, 14.4, 15.9, 17.3, 17.5, 18.3, 18.5,
24.4,25.4,

9 Basic principles and guidelines on development-based evictions and displacement
(A/JHRC/4/18, annex |), paras. 35, 37, 38, 56 (e) and (h).

9 Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims
of Gross Violations of International Human Rights Law and Serious Violations of
International Humanitarian Law, (General Assembly resolution 60/147), paras. 11 (c),
12 (a), 24.

1 Voluntary Guidelines to Support the Progressive Realization of the Right to Adequate
Food in the Context of National Food Security (Rome, FAO, 2005), guideline 11.5.

9 Guiding Principles on Internal Displacement (E/CN.4/1998/53/Add.2), principle 7,
para. 3 (b) (c).
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Summary sheet

J. Right to life

Introduction

For the full enjoyment of the right to life, no
one, including those deprived of land, should
be deprived of their means of subsistence.
Where the livelihood of individuals and
communities fundamentally depends on the
subsistence activities they carry out on land,
depriving those people of their access to land
may result in their ill-health, malnutrition,
starvation and even, eventually, a high rate of
mortality.

Furthermore, people often face threats to their
right to life when claiming or protecting their
rights or the rights of others to use, manage
and develop land resources. For instance,
many women human rights defenders face
physical violence, including sexual assaults, as
a consequence of claiming equal inheritance
rights for women as for men. Human rights
advocates have been assassinated for
defending the rights of informal settlers,
peasants, landless people or indigenous
peoples during land disputes. Likewise,
journalists and media workers have been
threatened and attacked when they have
reported on human rights violations and abuses
committed by landowners, business enterprises
or governments.

44
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Between December 2006 and May
2011, the Special Rapporteur on the
situation of human rights defenders
sent 34 communications regarding
defenders working on land and
environmental issues in connection
with the activities of extractive
industries as well as construction
and development projects. The
main context in which these
violations occurred was ongoing
land disputes with both State and
non-State actors, including
multinational corporations and
private security companies.

According to the information
received, defenders working on
such issues seem to face a high risk
of violations to their physical
integrity, including attempted
killings, killings, attacks, assault and
ill-treatment, and excessive use of
force by the police during
demonstrations. They have also
been subjected to threats and death
threats and different forms of
intimidation and harassment.

Violations against these defenders
are carried out at the hands of State
and non-State actors. State actors
have included police, local
authorities and public officials who
have spoken out publicly against the
work of defenders. Non-State actors
have included transnational
companies, the media, paramilitary
groups and private security guards.

Source: Adapted from the report of the
Special Rapporteur on the situation of
human rights defenders (A/HRC/19/55),
paras. 66, 68 and 70.
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International standards as applicable to land

Every human being has the inherent right to life and no one shall be arbitrarily deprived of

his life. Every person has the right to have his life respected.

(Universal Declaration of Human Rights, art. 3; International Covenant on Civil and Political
Rights, art. 6 (1); American Convention on Human Rights, art. 4; African Charter on Human
Ri ghts and Peatpl) esod

Every woman shall be entitled to respect for her life and the integrity and security of her
person.

(Protocol to the African Charter on Human and

Africa, art. 4)

Examples of application

There are many cases of human rights defenders, community representatives or individuals
working on land-related issues having been physically and mentally abused or even killed.
States are bound to protect them 7 and their relatives i against any form of harassment,
threat and harm.

The Human Rights Committee, in its general comment No. 6 (1994) on the right to life,
points out t hat Athe right to |ife has been
dnherent right to life6 cannot properly be understood in a restrictive manner, and the

protection of this right requi r(eam. 5). Moathatesdt at e s

the right to life includes not only the right not to be arbitrarily deprived of o n e lifesbut also
the right to protectiono f 0 n ehdosigh hctiohsethat fulfil the right to a decent life.

In addition, in its general comment No. 7 (1997), the Committee on Economic Social and
Cultural Rights notesthat, Aiowi ng to the interrelationship

Ri ght

Peo

too

adoc

and |

among all human rights, forced evictions frequen

the right to 1ife. The Committee underlines
result in violations of civil and political rights, such as the right to life, the right to security of

the person, the right to non-interference with privacy, family and home and the right to the
peacef ul enj oymeifiparad)f possessionsao

In the same vein, both the Basic principles and guidelines on development-based evictions
and displacement and the Guiding Principles on Internal Displacement state that evictions
shall not be carried out in a manner that violates the dignity and human rights to life and
security of those affected.®®

See also the summary sheets on the rights to freedom of opinion, expression, assembly and
association and on the rights of human rights defenders working on land issues.

% A/HRC/4/18, annex |, para. 47, and E/CN.4/1998/53/Add.2, principle 8.
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Case law

Inter-American Court of Human Rights: Case of the Yakye Axa Indigenous
Community v. Paraguay, Series C, No. 125 (17 June 2005). Due to the St at e 6 s
recognition of the communal owner ship and
the members of the community were effectively displaced and forced to survive under
appalling conditions. The Court recognized a violation of the right to life on account of the
St atebébs failure to take adequate measures
dignified life, such as livelihood associated with access to land traditionally used by the
community.®’

Other relevant standards and guidelines

A Basic principles and guidelines on development-based evictions and displacement
(A/JHRC/4/18, annex |), para. 47.

A Voluntary Guidelines to Support the Progressive Realization of the Right to
Adequate Food in the Context of National Food Security (Rome, FAO, 2005),
guideline 8, in particular 8.11.

A Guiding Principles on Internal Displacement (E/CN.4/1998/53/Add.2), principle 8.

%" See Land and Human Rights: Annotated Compilation of Case Law.
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Summary sheet

K. Right to participation

Introduction

From a human rights perspective, active, free
and meaningful participation is a cornerstone
of the responsible governance of land and
natural resources. Public participation in
land-related  decision-making  processes
ensures that the allocation and use of land
will serve citizensd priorities and not be
derailed by corruption or private interests.
Land reforms, redistributive processes and
agricultural decisions in rural areas should be
supported by participative processes.

The lack of participation by affected
communities in policymaking can lead to a
failure of land-related policies and
programmes, and may result in social
tension and violence. For instance, forcibly
evicting people from informal settlements
may result in those evicted repeatedly

land and Human Rights
Standards and Applications

AWhile noting the
preference to households headed by
women in land distribution under the
Land Law, the Committee is
concerned about the overall
implementation of the Law. It is also
concerned that women lack both
awareness about their rights and
understanding of the legislation and
land registration process. The
Committee is particularly concerned
about the situation of female heads of
household who have lost their
livelihoods as a result of the
confiscation of land by private
companies and are excluded from
decision-making processes
concerningland di stri but

Source: Concluding comments of the
Committee on the Elimination of
Discrimination against Women on Cambodia
(CEDAW/C/KHM/CO/3), para. 31.

returning to the same site as they have no other place to go, so that the eviction fails to
achieve its objective. On the other hand, empirical evidence indicates that the upgrading of
slums involving a participatory process with slum dwellers can lead to more sustainable and

effective solutions for urban development.

In working for the restitution of returning refugees and internally displaced persons, where
there is a lack of participation by both the returnees and subsequent occupants of the land
in order to identify durable solutions, this will often undermine conflict resolution or lead to a

new conflict.
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International standards as applicable to land

Everyone shall have the right and the opportunity to take part in the conduct of public
affairs, either directly or through freely chosen representatives, including the formulation of
government policies and decisions.

(Universal Declaration of Human Rights, art. 21; International Covenant on Civil and Political
Rights, art. 25 (a); International Convention on the Elimination of All Forms of Racial
Discrimination, art. 5 (c); Convention on the Elimination of All Forms of Discrimination against
Women, art. 7; Convention on the Rights of Persons with Disabilities, art. 29)

States shall take all appropriate measures to eliminate discrimination against women in rural

areas in order to ensure, on a basis of equality of men and women, that they participate in

and benefit from rural development and, in particular, shall ensure to such women the right

to participate in all community activities and in elaboration of development planning at all
levels.

(Convention on the Elimination of All Forms of Discrimination against Women,

art. 14 (2) (a) and (f))

Governments shall establish means by which indigenous peoples can freely participate, to
at least the same extent as other sectors of the population, at all levels of decision-making
in elective institutions and administrative and other bodies responsible for policies and
programmes which concern them.

(ILO Convention concerning Indigenous and Tribal Peoples in Independent Countries
(No. 169), 1989, art. 6 (b))

Indigenous peoples have the right to participate in decision-making in matters which would
affect their rights through representatives chosen by themselves in accordance with their
own procedures, as well as to maintain and develop their own indigenous decision-making
institutions. They shall have the right to decide their own priorities for the process of
development as it affects their lives, beliefs, institutions and spiritual well-being and the
lands they occupy or use. States shall consult and cooperate in good faith with the
indigenous peoples concerned in order to obtain their free, prior and informed consent
before adopting and implementing legislative or administrative measures that may affect
them, including those relevant to removal and relocation from their land, just and fair
compensations, development, utilization or exploitation of mineral, water or other resources
located in their land, as well as storage or disposal of hazardous materials and conduct of
military activities on their land.

(United Nations Declaration on the Rights of Indigenous Peoples, arts. 5, 10, 18, 19, 27, 28.1,
29, 30, 32 and 41; ILO Convention concerning Indigenous and Tribal Peoples in Independent
Countries (No. 169), 1989, arts. 5 (c), 7 (1) and (3), 15 and 16.2)
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In order to contribute to the protection of the right of every person of present and future
generations to live in an environment adequate to his or her health and well-being, States
shall guarantee the rights of access to information, public participation in decision-making,
and access to justice in environmental matters.

(Convention on Access to Information, Public Participation in Decision-making and Access to
Justice in Environmental Matters, art. 1)

Examples of applications

Everyone shall have the opportunity to participate in decision-making, including the
assessment, design, implementation, monitoring and evaluation of laws, policies and
programmes that affect his or her human rights, including decisions related to access to,
use of and control over land and land-based resources. The free, active and meaningful
participation of marginalized and discriminated groups throughout the legal, policy and
programme cycle relevant to land is particularly important, since they tend to be routinely
excluded from decision-making even as they play a key role in finding effective, equitable
and sustainable solutions. Specific instruments require participatory dialogue and free, prior
and informed consent on issues that may affect indigenous and tribal peoples, including
projects related to development, resource extraction or the relocation of peoples from land.

Closely related and connected to the right to freedom of opinion, expression, assembly and
association is the right to take part in public affairs, including the right to stand and vote in
elections. Meaningful participation and consultation, as well as the right to hold public
officials and institutions accountable for carrying out their mandated roles in accordance
with the law, are equally relevant standards.

United Nations treaty bodies, such as the Committee on Economic, Social and Cultural
Rights, the Human Rights Committee and the Committee on the Elimination of Racial
Discrimination, have recommended that States ensure consultation with affected
communities, including in the following contexts:

A Prior to conducting development projects, exploitation of natural resources, and land
acquisition and concession;®®

A In the management of land and natural resources;®®

A When developing legislation and mechanisms for land management;™

A When solving and preventing land conflicts.”

% Concluding observations of the Committee on Economic, Social and Cultural Rights on Cambodia (E/C.12/KHM/CO/1),
Chad (E/C.12/TCD/CO/3) and Madagascar (E/C.12/MDG/COQ/2) and of the Committee on the Elimination of Racial
Discrimination on Argentina (CERD/C/ARG/C0O/19-20), Chile (CERD/C/CHL/CO/15-18) and the Congo (CERD/C/COG/CO/9)
and of the Human Rights Committee on the United Republic of Tanzania (CCPR/C/TZA/CO/4).

% Concluding observations of the Committee on Economic, Social and Cultural Rights on Australia (E/C.12/AUS/CO/4) and of
the Committee on the Elimination of Racial Discrimination on the Congo (CERD/C/COG/CQ/9).

™ Concluding observations of the Committee on the Elimination of Racial Discrimination on Finland (CERD/C/FIN/CO/19) and
Suriname (CERD/C/SUR/CO/12).

™ Concluding observations of the Committee on Economic, Social and Cultural Rights on the Democratic Republic of the
Congo (E/C.12/COD/CO/4) and Finland (E/C.12/FIN/CO/5).
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In its general comment No. 25 (1996) on the right to participate in public affairs, voting rights
and the right of equal access to public service, the Human Rights Committee notes that the
conduct of public affairs is a broad concept, which relates to the exercise of political power,
in particular the exercise of legislative, executive and administrative powers. It covers all
aspects of public administration, and the formulation and implementation of policy at the
international, national, regional and local levels (para. 5). The Committee observes that
citizens can also take part in the conduct of public affairs by exerting influence through
public debate and dialogue with their representatives or through their capacity to organize
themselves. This participation is supported by ensuring freedom of expression, assembly
and association (paras. 61 8). Emphasizing the importance of effective, meaningful and

informed participation, the Committee fut her recal l s that, nfreedom of

and association are essential conditions for the effective exercise of the right to vote and
must be fully protected. Positive measures should be taken to overcome specific difficulties,
such as lilliteracy, language barriers, poverty, or impediments to freedom of movement,
which prevent persons entitled to vote from exercising their rights effectively. Information
and materials about voting should be available in minority languages. Specific methods,
such as photographs and symbols, should be adopted to ensure that illiterate voters have
adequate information on (pawbl2.h t o base thei

See also the summary sheets on the right to information and on the rights to freedom of opinion,
expression, assembly and association.

In its general recommendation No. 23 (1997) on political and public life, the Committee on
the Elimination of Discrimination against Women recalls that the concept of equal
participation in public life between women and men al so fAincl udes
society, including public boards and local councils and the activities of organizations such
as political parties, trade unions, professional or industry associations, women's
organizations, community-based organizations and other organizations concerned with
public and (paa b).tlIn itsaconcludingfobsérvations on various States, the
Committee has called on those States to take the necessary measures to increase and
strengthen the participation of women in designing and implementing local development
plans, including those relevant to the management of land resources.”

In its general recommendation No. 22 (1996) on refugees and displaced persons, the
Committee on the Elimination of Racial Discrimination notes of refugees and persons

di splaced on ethnic grounds that ndAal/l such

return to their homes of origin, the right to participate fully and equally in public affairs at all
levels and to haveequalaccess to public services and
(para. 2 (d)). The Principles on housing and property restitution for refugees and displaced
persons (fPinheiro Principlesd require that States and other international and national
entities ensure voluntary repatriation and that housing, land and property restitution
programmes for internally displaced persons are carried out with adequate consultation and
participation with the affected persons, groups and communities, including women,
indigenous peoples, racial and ethnic minorities, the elderly, the disabled and children
(principle 14).

2 Concluding observations on Chad (CEDAW/C/TCD/CO/1-4), Fiji (CEDAW/C/FJI/CO/4), Kenya (CEDAW/C/KEN/CO/7), the

Lao Peopleds Democratic Republ i(CEDAWICAB@A/®D/1€), BoAMDAfrED/ 7 ) Lesot ho

(CEDAW/C/ZAFICO/4) and Zambia (CEDAW/C/ZMB/CO/5-6).

50

t

choic

many a

(0]

ref uge

rece.



land and Human Rights
Standards and Applications

With regard to the rights of indigenous peoples to be consulted on matters that may affect
them, the Special Rapporteur on the situation of human rights and fundamental freedoms of
indigenous people has stated that consultations should be conducted in the nature of
negotiations toward mutually acceptable arrangements and not merely by informing
indigenous peoples about decisions already made or in the making without allowing them
genuinely to influence the decision-making process.” In that sense, the Special Rapporteur
has advised not to issue concessions regarding the land used and occupied by indigenous
and tribal peopl es unl ess pursuant to t
consent.”* The Special Rapporteur articulated that the St at edés duty t
require States to consult with indigenous peoples whenever a State decision may affect

he af f e
O consu

them along with the rest of the popul ati on. Howe\
may affect indigenous peoplesinways not felt by others in societyo.

on land or resource use may have broad application but, at the same time, may affect
indigenous peoplesd interests in particul
related cultural patterns, thus giving rise to the duty to consult.”

In its general recommendation No. 23 (1997) on indigenous peoples, the Committee on the
Elimination of Racial Discrimination c al | e d upon St at es to
indigenous peoples have equal rights in respect of effective participation in public life and
that no decisions directly relating to their rights and interests are taken without their
i nf or med (m@angdd)nThe Committee further requested States to take steps to
return ancestral lands to indigenous peoples where they have been deprived of those lands
without their free and informed consent (para. 5).

Similarly, in its general recommendation No. 34 (2011) on racial discrimination against
people of African descent, the Committee on the Elimination of Racial Discrimination
recognized the right of people of African descent to prior consultation with respect to
decisions that may affect their rights (para. 4 (d)).

In its concluding observations on certain States, the Committee on the Elimination of Racial
Discrimination has recommended that those States take measures to ensure the right of
minorities and indigenous communities to take part in public planning and decision-making,
including with regard to the development and management of their traditional lands.”® In the
same vein, in its concluding observations on Sweden, the Human Rights Committee
recommended action to strengthen the role of the Sami Parliament in decision-making
affecting the land and traditional activities of the Sami people.”

Case law

Colombia, Constitutional Court: Judgement SU-039/97 (3 February 1997). This case
dealt with the right of indigenous peoples to participate through consultations in decisions
that may affect them, in particular related to the defence and preservation of indigenous

" A/HRC/12/34, para. 46.

74 A/IHRC/18/35/Add.7, paras. 19 and 40.

> A/HRC/12/34, para. 43.

"® Concluding observations on Peru (CERD/C/PER/CO/14-17) and Ukraine (CERD/C/UKR/CO/19-2).
" CCPRICISWE/CO/6.
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land. The Court found that the process used to secure an environmental licence for oil
exploration had ignored the Ubwa communityads
substantially consulted. This decision was based on the principle that participation through
consultation is a fundamental right, because it is an essential way to preserve the ethnic,

social, economic and cultural integrity of indigenous communities, which was necessary for

their survival as a social group.”

Other relevant standards and guidelines

A Voluntary Guidelines on the Responsible Governance of Tenure of Land, Fisheries
and Forests in the Context of National Food Security, (Rome, FAO, 2012), guiding
principle 3B (6), guideline 9.9.

A Guiding principles on_human rights impact assessments of trade and investment
agreements (A/HRC/19/59/Add.5), principle 4.

A Large-scale land acquisitions and leases: A set of minimum principles and measures
to address the human rights challenge (A/HRC/13/33/Add.2), principles 1, 2, 10.

A Basic principles and guidelines on development-based evictions and displacement
(A/JHRC/4/18, annex |), paras. 38, 53, 55, 56 (e) and (i), 65.

8 See Land and Human Rights: Annotated Compilation of Case Law.
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Summary sheet

L. Right to property

Introduction

fin many developing countries and
particularly in sub-Saharan Africa, the
rights of land users are not properly
secured. Much of the land is formally

The right to property, which is a self-
standing right, particularly in the regional

human  rights  instruments, often owned by the State, and the land users
encompasses land and land use. Access to, have no property titles to the land they
use of and control over land are often cultivate. In many cases, too, a

strengthened by the individual or collective complex combination of property rights

and usersé rights

right to property, Whlch may prowd.e,' for in which those who cultivate the land
example, protection against forced evictions do not own it & Th
or arbitrary deprivation. Those who rely on source of legal uncertainty. It also
activities related to land for their livelihood implies that land users will not have
may benefit from the secure enjoyment of access to legal remedies, and receive
the right to property. adequate compensation, if they are

evicted from the land they cultivate, for
instance after the Government has
agreed that foreign investors take
possession of the land.0

On the other hand, the right to property
alone may not provide the best framework
for the consideration of land issues, as many
human rights issues related to land in fact Source: Report of the Special Rapporteur on

derive from conflicts over property and use the right to food (A/HRC/13/33/Add.2) para. 23.

of land. For instance, a focus on land titling

may overlook other types of tenure rights over land, such as gathering and grazing rights,

which are often exercised by marginalized groups as indispensable elements in maintaining

their livelihoods. Property rights are by definition exclus
same asset and, hence, granting property rights to a party usually means excluding others

from rights regarding the same asset. Moreover, the way in which the right to property is

enshrined in human rights instruments often privileges the respect of existing property

arrangements (e.g., iNo one shall Dbe depr)iV¢hd distributohofs posses
wealth and property is highly unfair and unequal, the claim of property rights will tend to

favour those who are more powerful and wealthy, rather than the poor or marginalized.

When the regulatory framework is inadequate, commodification of land may lead to

concentration of landownership and increased social inequality.

Furthermore, as is the case with many other human rights, the right to property is not
absolute. Measures aimed to rectify structural inequalities in access to, use of and control
over land, such as land or agrarian reform or elimination of discrimination against women
with regard to inheritance or ownership of land, may therefore limit the right to property of
some. Likewise, States may legitimately exercise their sovereign power by placing
restrictions on the use of land or by expropriating private land and property on the grounds

" European Convention on Human Rights, Protocol No. 1, art. 1.
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of public interest. In fact, as recalled when addressing the land implications of the right to
food, agrarian reform, which is regarded as a suggested means to realize the right to food,
may require expropriation and redistribution of the property of land.

See also the summary sheet on the right to adequate food.

International standards as applicable to land

Everyone has the right to own property, alone as well as in association with others and no
one shall be arbitrarily deprived of his or her property.
(Universal Declaration of Human Rights, art. 17)

Everyone has the right to non-discrimination and equality before the law in the enjoyment of
the rights to own property alone as well as in association with others and to inherit.

(International Convention on the Elimination of All Forms of Racial Discrimination,

art. 5 (d) (v) and (vi))

Everyone has the right to property. No one shall be deprived of his property except in the
public interest and in accordance with the law (and upon payment of just compensation*).

(European Convention on Human Rights, Protocol No. 1, art. 1; *American Convention on
Human Rights, art. 21; Afri can Charter on Haman and Peo|]

States shall accord to women, in civil matters, a legal capacity identical to that of men and
the same opportunities to exercise that capacity. In particular, they shall give women equal
rights to conclude contracts and to administer property and shall treat them equally in all
stages of procedure in courts and tribunals. States shall take all appropriate measures to
eliminate discrimination against women in all matters relating to marriage and family
relations. In this context, States shall ensure the same rights for both spouses in respect of
the ownership, acquisition, management, administration, enjoyment and disposition of
property.
(Convention on the Elimination of All Forms of Discrimination against Women,
arts. 15 (2) and 16 (1) (c) and (h))

In the context of sustainable development, States shallpr omot e womends access
control over productive resources such as land and guarantee their right to property.
(Protocol to the African Charter on Human and Peo
Africa, art. 19 (c))

Examples of application

Everyone has the right to the peaceful enj oyment
of arbitrary dispossession. Expropriation and limitation on this enjoyment may be limited by

law but require a number of safeguards. Land and land uses may be encompassed in the

notions of property and possession.
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Ways in which the right to property is understood and protected may have a positive or
negative impact on equitable access to, use of and control over land.

The Special Rapporteur on the situation of human rights in Cambodia has been calling for a
speedy land titling programme to protect the rights of communities affected by land
concessions.®

On the other hand, the Special Rapporteur on the right to food states that, among the
approaches intending to improve security of tenure of land, the one oriented towards
promoting land marketability through titling may have unintended negative impact on access
to, use of and control over land by marginalized groups. Firstly, where adequate
macroeconomic conditions are not present, the creation of markets for property rights over
land may lead to distress sales by smallholder farmers facing debts or to farmers being
expelled from land used as collateral to guarantee repayment of a loan, and thus result in
more land concentration. Secondly, individual titing may not be a solution for those land
users who do not cultivate land, for instance, pastoralists. It may increase the risk of
conflicts, if important gaps exist between customary and traditional usage rights over land
and the formal rights guaranteed through titling. Thirdly, individual titing may not adequately
protect the access of local communities to common goods, including grazing lands, forests,
water, fisheries and surface minerals. Community-based ownership is often a traditional and
effective way to grant control and proprietary rights to persons who have little or no other
property.®* In this context, the Special Rapporteur on the right to food indicates the
importance of an approach which is oriented towards broadening the entitlements of the
relevant groups in order to ensure more secure livelihoods.??

The international treaty bodies have repeatedly
land and property. More broadly, the Committee on Economic, Social and Cultural Rights, in
its general comment No. 20 (2009), refers to property status, such as landownership or
tenure, or lack of it, as one of the prohibited grounds of discrimination (para. 2). Under
general comment No. 16 (2005), the Committee requires that women have a right to own,
use or otherwise control housing, land and property on an equal basis with men, and to
access necessary resources to do so (para. 28). Accordingly, the Human Rights Committee

a

in its general comment No. 28 (2000), st at es t hat fthe capacity of wom

enter into a contract or to exercise other civil rights may not be restricted on the basis of

mar it al status or any o (pawrae r19). Gimitadyy in s gemetalor y gr ou

recommendation No. 21 (1994), the Committee on the Elimination of Discrimination against
Women affirms that Afiwhen a woman cannot enter [

financi al credit, or can do so only with her hu

guarante e , she i s deni gumhara.l7)e Tha Commitee further nndeérlines that,

with respect to article 16 (1) (h),ii n countri es that are undergoing
reform or redistribution of land amongst groups of different ethnic origins, the right of

women, regardless of marital status, to share such redistributed land on equal terms with

men should be ca(pamf2d)l | y observedo

8 A/HRC/24/36, para. 48.
8 A/HRC/13/33/Add.2, para. 26.
8 A/65/281, para. 21, and A/HRC/13/33/Add.2, para. 9.
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See also the summary sheets on non-discrimination and equality and on the right to adequate
housing. On the criteria for exceptional limitations of the right to property, see the summary sheet on
safeguards against limitation of human rights for public interest.

Case law

European Court of Human Rights: Ucci v. Italy, Application No. 213/04 (22 June 2006).
This case dealt with government authorities taking possession of agricultural land with the
intent of expropriating it without compensation. The European Court of Human Rights found
that the actions of the Government resulted in the applicant being unable to dispose of his
land, and that there was no remedy at the domestic level. Consequently, the Court found a
violation of article 1 of Protocol No. 1 to the European Convention on Human Rights on
protection of property.®

Other relevant standards and guidelines

A Voluntary Guidelines on the Responsible Governance of Tenure of Land, Fisheries
and Forests in the Context of National Food Security (Rome, FAO, 2012) in
particular sections 3.1.2; 4.4; 7.6; 7 to 10 and 16.

A Large-scale land acquisitions and leases: A set of minimum principles and measures
to address the human rights challenge (A/HRC/13/33/Add.2), sect. IV.

A Basic principles and guidelines on development-based evictions and displacement
(A/JHRC/4/18, annex |), paras. 50, 52, 56 (b), 60, 61, 66, 67, 71.

A Voluntary Guidelines to Support the Progressive Realization of the Right to
Adequate Food in the Context of National Food Security (Rome, FAO, 2005),
guidelines 8.6, 8.10.

% See Land and Human Rights: Annotated Compilation of Case Law.
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Summary sheet

M. Right to self-determination

Introduction
Land, water and natural resources are, for ﬁ F_o r the Sami peop
many peoples in the world, central to meeting indigenous peoples throughout the

world, securing rights over land and
natural resources is fundamental to
their self-determination, and is
considered a prerequisite for the Sami
The right to self-determination provides a people to be able to continue to exist
basis for collectively claiming control over the as a distinct peop

natural wealth and resources necessary for _
livelihood d bsist = | Source: Report of the Special Rapporteur on
Ivelinoo ] _an _Su SIS en_Ce' OI’. e?<amp e, the rights of indigenous peoples: The situation
people living in occupied territories, or of the Sami people in the Sapmi region of
; ; ; Norway, Sweden and Finland
ma.rgl.nallzed nations or peoples, have been (AHRC/18/35/Add.2), para. 79.
claiming access to, use of and control over
land as a crucial means to exercise their self-
determination.

their social, economic and cultural needs and,
thus, for achieving self-determination.

International standards as applicable to land

One of the purposes of the United Nations is to develop friendly relations among nations
based on respect for the principle of equal rights and self-determination of peoples.
(Charter of the United Nations, art. 1.1)

All peoples have the right to self-determination. By virtue of that right they freely determine
their political status and freely pursue their economic, social and cultural development. All
peoples may, for their own ends, freely dispose of their natural wealth and resources and in
no case should a people be deprived of its own means of subsistence.

(International Covenant on Economic, Social and Cultural Rights, art. 1; International
Covenant on Civil and Political Rights, art. 1)

All peoples shall have the unquestionable and inalienable right to self-determination, freely
determine their political status, and pursue their economic and social development
according to the policy they have freely chosen. All peoples shall freely dispose of their
wealth and natural resources and in no case shall a people be deprived of this right. All
peoples shall have the right to their economic, social and cultural development with due
regard to their freedom and identity and in the equal enjoyment of the common heritage of
mankind.

(African Charter on Hyansa20,2dand22Peopl es d

S/
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Indigenous peoples have the right to self-determination. By virtue of that right they freely
determine their political status and freely pursue their economic, social and cultural
development.

(United Nations Declaration on the Rights of Indigenous Peoples, art. 3)

Examples of application

The Human Rights Committee, in its general comment No. 12 (1984) on the right to self-
determination of peoples, emphasizes that article 1 (2) of the International Covenant on Civil
and Political Rights affirms a particular aspect of the economic content of the right of self-
determination, namely, the right of peoples, for their own ends, to freely "dispose of their
natural wealth and resources without prejudice to any obligations arising out of international
economic cooperation, based upon the principle of mutual benefit, and international law. In
no case may a people be deprived of its own means of subsistence". The Committee further
underlines that this right entails corresponding duties for all States and the international
community (para. 5).

In its general recommendation No. 21 (1996) on the right to self-determination, the
Committee on the Elimination on Racial Discrimination distinguishes two aspects of the self-
determination of peoples: an external and an internal aspect. The Committee notes that the
internal aspect entails the rights of all peoples to pursue freely their economic, social and
cultural development without outside interference. In that respect, there exists a link with the
right of every citizen to take part in the conduct of public affairs at any level, as referred to in
article 5 (c) of the International Convention on the Elimination of All Forms of Racial
Discrimination. In consequence, governments are to represent the whole population without
distinction as to race, colour, descent or national or ethnic origin. The external aspect of
self-determination implies that all people have the right to determine freely their political
status and their place in the international community based upon the principle of equal
rights and exemplified by the liberation of peoples from colonialism and by the prohibition to
subject people to alien subjugation, domination and exploitation (para. 4).

In its concluding observations on Norway, the Committee on the Elimination of Racial
Discrimination recommends that the State take measures to ensure that the rights of the
Sami people to the natural resources on their traditional lands are fully respected.?* In its
concluding observations on various States, the Committee on Economic, Social and
Cultural Rights has urged States to take measures to address the adverse effects of large-
scale land acquisitions and exploitation of natural resources on the right to self-
determination of indigenous peoples.®

See also the summary sheet on the rights of indigenous peoples to their traditional lands, territories
and resources, including water.

8 CERD/C/NOR/CO/19-20.
% Concluding observations on Brazil_(E/C.12/BRA/CO/2), Cambodia (E/C.12/KHM/CO/1), Chad (E/C.12/TCD/CO/3) and Sri
Lanka (E/C.12/LKA/CO/2-4).

58



land and Human Rights
Standards and Applications

Other relevant standards and guidelines

A Large-scale land acquisitions and leases: A set of minimum principles and measures
to address the human rights challenge (A/HRC/13/33/Add.2), para. 30.
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N. Right to take part in cultural life

Introduction

The cultural life of many communities is
closely related to land. Ways of life linked to
agriculture, fishing or hunting, as well as
cultural festivals and rituals, for instance,
rely heavily on access to specific lands and
spaces. Expropriation, illegal occupation and
exploitation, pollution and degradation of
ecosystems by the extraction of natural
resources, or the construction of roads,
canals or ports, may destroy or deny access
to places and environments necessary for
the exercise of cultural activities of local
communities.

Cultural goods and practices, such as plants
gathered or grown for traditional rituals and
medicines, trees or animal hides used for
crafts and other cultural objects, flora and
fauna that provide essential material for
culturally adequate housing, clothing or diet,
may become unavailable where land and
ecosystems are destroyed or the community
is displaced or relocated away from such
environments.

AA primary poverty
of the Remote Area Development
Programme [of Botswana] was the
resettlement of remote dwellers into
Oremote area sett]l
facilitate the provision of social
services. This practice failed to
recognize the distinct cultural and
land-use patterns of many of the
indigenous communities it was
intended to aid ¢é
been particularly affected by a

uni form approach t
They have traditionally maintained a
hunter-gatherer subsistence way of
life, which is in tension with Remote
Area Development Programme
initiatives to relocate them into settled
communities in favour of a sedentary,
agro-pastoralist |if

Source: Report of the Special Rapporteur on
the rights of indigenous people: The situation
of indigenous peoples in Botswana
(A/HRC/15/37/Add.2), paras. 31 and 32.

In particular, the symbolic relationship of some minority groups and indigenous peoples with
ancestral lands and territories serves as a constitutive element of their cultural identity and

ensures their cultural survival.

International standards as applicable to land

Everyone has the right freely to participate in cultural life, in community with others, and

without discrimination.

(Universal Declaration of Human Rights, art. 27; International Covenant on Economic, Social
and Cultural Rights, art. 15; International Convention on the Elimination of All Forms of
Racial Discrimination, art. 5 (d) (e); Convention on the Elimination of All Forms of
Discrimination against Women, art. 13; Convention on the Rights of the Child, art. 31;

African Charter of

H u, era 17; Aalditidnal Pm@tocpl toehe AmeRcang ht s

Convention on Human Rights in the Area of Economic, Social and Cultural Rights, art. 14)
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In those States in which ethnic, religious or linguistic minorities exist, persons belonging to
such minorities shall not be denied the right, in community with the other members of their
group, to enjoy their own culture.

(International Covenant on Civil and Political Rights, art. 27;
Convention on the Rights of the Child, art. 30)

States undertake to promote the conditions necessary for persons belonging to national
minorities; to maintain and develop their culture; to preserve the essential elements of their
identity, namely their religion, language, traditions and cultural heritage; and to effectively
participate in cultural life.

(Framework Convention for the Protection of National Minorities, arts. 5 (1) and 15)

Governments shall respect the special importance for the cultures and spiritual values of the

peoples concerned of their relationship with the lands or territories, or both as applicable,

which they occupy or otherwise use, and in particular the collective aspects of this
relationship.

(ILO Convention concerning Indigenous and Tribal Peoples in Independent Countries

(No. 169), 1989, art. 13)

Indigenous peoples have the right to practise and revitalize their cultural traditions and
customs. This includes the right to maintain, protect and develop the past, present and
future manifestations of their cultures, such as archaeological and historical sites, artefacts,
designs, ceremonies, technologies and visual and performing arts and literature.

They have the right to manifest, practise, develop and teach their spiritual and religious
traditions, customs and ceremonies; the right to maintain, protect, and have access in
privacy to their religious and cultural sites and the right to the use and control of their
ceremonial objects.

They have the right to maintain, control, protect and develop their cultural heritage,
traditional knowledge and traditional cultural expressions, as well as the manifestations of
their sciences, technologies and cultures, including human and genetic resources, seeds,
medicines, knowledge of the properties of fauna and flora... They also have the right to
maintain, control, protect and develop their intellectual property over such cultural heritage,
traditional knowledge, and traditional cultural expressions.

(United Nations Declaration on the Rights of Indigenous Peoples, arts. 11, 12 and 31 (1))

States shall endeavour to protect communities with special attachment to, and dependency
on, land due to their particular culture and spiritual values from being displaced from such
lands, except for compelling and overriding public interests.

States shall take all appropriate measures, whenever possible, to restore the lands of

communities with special dependency and attachmen

return, reintegration and reinsertion.

(African Union Convention for the Protection and Assistance of Internally Displaced Persons
in Africa (Kampala Convention), arts. 4 (5) and 11 (5))
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Examples of application

In its general comment No. 21 (2009) on the right of everyone to take part in cultural life, the

Committee on Economic, Social and Cultural Rightsar t i cul at ed that n
i nter al i a, Afways of i f e, | anguage, -werball
communication, religion or belief systems, rites and ceremonies, sport and games, methods

of production or technology, natural and man-made environments, food, clothing and shelter

and the arts, customs and traditions through which individuals, groups of individuals and

communities express their humanity and the meaning they give to their existence, and build

their world viewr epresenting their encounter with

(para. 13). The Committee further elaborated that access to cultural life, as an element of

the right to take part in cultural life, includes the right to follow a way of life associated with

the use of cultural goods and resources such as land, water, biodiversity, language or

specific institutions, and to benefit from the cultural heritage (para. 15 (b)).

Similarly, with regard to the exercise of the cultural rights of minorities protected under
article 27 of the International Covenant on Civil and Political Rights, the Human Rights
Committee in its general comment No. 23 (1994) on the rights of minorities, observes that,
Afculture mani fests itsel ficular way ofdifa gssotiaved with the
use of |l and resources, especially in the
include such traditional activities as fishing or hunting and the right to live in reserves
protecte@arédh3). | awo

In order to protect and promote the right to take part in cultural life, the United Nations
human rights mechanisms have issued concrete recommendations in specific country
contexts. In its concluding observations on Madagascar (2009), the Committee on
Economic, Social and Cultural Rights expressed its concern over the systematic exploitation
of land and natural resources which prevents the Malagasy population and its different
ethnic groups from maintaining their cultural and social links with the natural environment
and their ancestral land. Based on this observation, the Committee recommended that
Madagascar adopt specific measures and appropriate legislation to protect the ancestral
lands and cultural identity of different ethnic groups in the country.®®

The Committee on the Elimination of Racial Discrimination, in its concluding observations
ontheLao Peopl eds Democr an view of Rhe pustbnmsiaed trddRidnhdl
practices of members of ethnic groups in mountainous areas, expressed its concern that the
land regime of the State party, whereby land is allotted for housing, farming, gardening and
grazing, fails to recognize a link between the cultural identity of ethnic groups and their land.
Therefore, the Committee called upon the State party to review its land regime with a view
to recognizing the cultural aspect of land as an integral part of the identity of some ethnic
groups.®’

See also the summary sheets on the right to adequate food, on the right to participation, on the right
to information and on the right to freedom of religion.

8 E/C.12/MDG/CO/2, para. 33.
8 CERD/C/LAO/CO/16-18, para. 16.
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Indigenous peoples’ right to take part in cultural life

In relation to the rights of indigenous peoples, international human rights instruments and
mechanisms have acknowledged that those p e o p Fightstaddancestral land, territories and
resources constitutes an essential basis for their cultural life. The Committee on Economic,
Social and Cultural Rights, in its general comment No. 21 (2009), cites the United Nations

Declaration on the Rights of Indigenous Peoples (art. 26 (a)), in noting t h at it he

commun al di mension of indigenous peopl esbd
well-being and full development, and includes the right to the lands, territories and

cu

stron
|l tur a

resources which they have traditionally owned, 0

(para. 36).

In the same vein, the Inter-American Court of Human Rights recognized that the failure to
guarantee the right of indigenous peoples to access, use and control their ancestral
territories would mean the deprivation of the basic foundation for the development of their
culture.® In a similar judgement,t he Court stated: flndigen
very existence, have the right to live freely in their own territory; the close ties of indigenous
people with the land must be recognized and understood as the fundamental basis of their
cultures, their spiritual life, their integrity, and their economic survival. For indigenous
communities, relations to the land are not merely a matter of possession and production but
a material and spiritual element which they must fully enjoy, even to preserve their cultural
|l egacy and transmit %t to future generat.i

The Committee on the Elimination of Racial Discrimination, in its general recommendation
No. 23 (1997), takes note of the fact that, in many regions of the world, indigenous peoples
have lost their land and resources to colonists, commercial companies and State
enterprises, and that, as a consequence, the preservation of their culture and their historical
identity has been and continues to be jeopardized.

Based on these understandings, the United Nations human rights mechanisms articulated
corresponding State obligations to realize the right of indigenous peoples to take part in
cultural life. In its general comment No. 21 (2009), the Committee on Economic, Social and
Cultural Rights cal | s on States to fAtake measures
indigenous peoples to own, develop, control and use their communal lands, territories and
resources, and, where they have been otherwise inhabited or used without their free and

informed consent, take steps t(parar36)tinitsgenerah e s e

recommendation No. 23 (1997), the Committee on the Elimination of Racial Discrimination
calsupon States to fArecogni z e tnet culurer es®ny, danguage
and way of life as an enrichment of the State's cultural identity and to promote its
pr eser \(para.i4 da)y).orThe Committee especially calls upon States fto recognize and
protect the rights of indigenous peoples to own, develop, control and use their communal
|l ands, territor (pma 5).aThedHumae Rightsr Coransitiée, in its general
comment No. 23 (1994), elaborates that the enjoyment of cultural rights of indigenous
peoples finay require positive legal measures of protection and measures to ensure the

# Inter-American Court of Human Rights: Case of the Yakye Axa Indigenous Community v. Paraguay, Series C, No. 125 (17
June 2005), para. 131. See Land and Human Rights: Annotated Compilation of Case Law.

% |nter-American Court of Human Rights, Case of the Mayagna (Sumo) Awas Tingni Community v. Nicaragua, Series C, No.
79 (31 August 2001), para. 149. See Land and Human Rights: Annotated Compilation of Case Law.
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effective participation of members of minority communities in decisions which affect themo
(para. 7).

Furthermore, the United Nations human rights mechanisms have issued concrete
recommendations in specific country contexts on cultural rights of indigenous peoples. In his
report on the situation of indigenous peoples in Botswana (2010), the Special Rapporteur on
the situation of human rights and fundamental freedoms of indigenous people encourages
government development programmes, including those specifically for the benefit of non-
dominant indigenous communities, to accommodate more diverse cultural identities. He
recommends that such development programmes should promote, in consultation with the
affected communities, economic and other development activities that align with the culture
of the targeted communities.”® In its concluding observations on the Russian Federation
(2011), the Committee on Economic, Social and Cultural Rights recommended that the
Government incorporate the rights of indigenous peoples into national laws relevant to land,
forests and water, including the rights of indigenous peoples to their ancestral lands and
natural resources on which indigenous communities rely for their subsistence.®

Regardingi ndi genous peoplesd access to t htteeisummaynsheetst r al I an
on the rights of indigenous peoples to their traditional lands, territories and resources, including
water.

Case law

Inter-American Court of Human Rights: Kichwa Indigenous People of Sarayaku v.

Ecuador, Series C, No. 245 (27 June 2012). This case involved the granting of a permit by

the State to a private oil company to carry out oil exploration and exploitation activities in the

ancestral territory of the Kichwa indigenous people of Sarayaku, without previously

consulting them. The forcible entry caused destruction of sacred sites, deprived the people

of subsistence activities and led to confrontations between the indigenous community, the

company and Ecuadordés armed forces. The Court hel
violationoft he i ndigenous peoplebdbs rights to consultat
identity. The Court reaffirmed the State duty to consult, which cannot be delegated to third

parties.®

Other relevant standards and guidelines

A Voluntary Guidelines on the Responsible Governance of Tenure of Land, Fisheries
and Forests in the Context of National Food Security (Rome, FAO, 2012), guidelines
9.1,9.7,16.2, 18.2

A Basic Principles and Guidelines on Development-based Evictions and Displacement
(A/JHRC/4/18, annex I).

 A/HRC/15/37/Add.2, paras. 31 and 79.
1 E/C.12/RUS/CO/5, para. 7.
%2 See Land and Human Rights: Annotated Compilation of Case Law.
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Summary sheet

O. Rights to water and sanitation

Introduction
fi Ri gbhsedanalyses in the
Access to safe drinking water and adequate water and sanitation sectors
sanitation is often inextricably linked with land and have revealed, for example, lack
housing, and with the ruse of natural resources eSS ST GE e G
.g, : blockage, in particular in urban
The disposal of excrement and waste affects land sl ums. o

and the environment.
Source: Report of the independent

. . ey expert on safe drinking water and
Security of tenure often determines accessibility of k .

water, sanitation and other housing-related

services in both urban and rural settings. The lack of secure tenure can discourage
investment by service providers and residents themselves to set up water and sanitation
connections in informal settlements at risk of eviction. Moreover, arbitrary disconnection of
water to force people off their land and dwellings may happen in the event of disagreements
between residents and landlords or landowners.

In rural areas, diversion, depletion and pollution of water resources as a consequence of
large-scale development or industrial projects, such as mines, oil installations or industrial
agriculture, compromise the availability and quality of water in surrounding areas and thus
undermine the enjoyment of the right to water by inhabitants. In addition, when a community
is excluded from access to water in its vicinity, women and girls may be exposed to higher
risk in terms of their physical security, as they bear the burden of fetching water for
domestic use. Women and girls also face sexual violence while accessing distant water
sources or open fields for sanitation. Such risks undermine the enjoyment of the right to
water and sanitation by women and girls as well as their families.

International standards as applicable to land

Everyone has the right to an adequate standard of living for himself and his family, including

adequate food, clothing and housing, and to the continuous improvement of living
conditions.

(Universal Declaration of Human Rights, art. 25; International Covenant on Economic, Social

and Cultural Rights, art. 11.1, read in conjunction with the Human Rights Council

resolution 15/9, paras. 2 and 3)

States shall take all appropriate measures to eliminate discrimination against women in rural
areas in order to ensure, on a basis of equality of men and women, that they participate in
and benefit from rural development and, in particular, shall ensure to such women the right
to enjoy adequate living conditions, particularly in relation to housing, sanitation, electricity
and water supply, transport and communication.

(Convention on the Elimination of All Forms of Discrimination against Women, art. 14 (2) (h))
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Examples of application

Acknowledging the importance of equitable access to safe and clean drinking water and
sanitation as an integral component of the realization of all human rights, the General
Assembly and the Human Rights Council have recognized the right to water and sanitation
as integral elements of the right to an adequate standard of living.*

In its general comment No. 15 (2002), the Committee on Economic, Social and Cultural
Rights recalls that article 11.1 of the International Covenant on Economic, Social and
Cultural Rights specifies a number of rights emanating from, and indispensable to, the

realization of the right to an adeguate stan

and housingbo. The Committee poi nt s indicatesthah at

this catalogue of rights was not intended to be exhaustive. The right to water clearly falls
within the category of guarantees essential for securing an adequate standard of living,

particularly since it is one of the most fundamental condit i ons f or  sCammitteev a |

further underlines that the human right to water is indispensable for leading a life in human
dignity, and a prerequisite for the realization of other human rights. The Committee calls on
States parties to take steps to ensure that rural and deprived urban areas have access to
properly maintained water facilities, emphasizing that no household should be denied the
right to water on the grounds of its housing or land status. States should also ensure that

indigenous peoples6 access to water resources on thei

encroachment and unlawful pollution (paras. 16 (c) and (d)).

The then independent expert on the issue of human rights obligations related to safe
drinking water and sanitation emphasized that the lack of access to water and sanitation
was not simply a question of scarcity of technology or resources. Rather, it was a matter of

setting priorities and fa function of SsocCi

deeply entrenched inequalitiesa® Later, as Special Rapporteur on the human right to safe
drinking water and sanitation, reporting on good practices for the implementation of the right
to water and sanitation, she noted that the lack of adequate sanitation in urban areas was
further exacerbated by a lack of secure land tenure and that improvements, such as latrine
construction, might not be allowed owing either to regulations or to landowners refusing
permission to build. She further pointed o u t t hat Awithout secu
unwilling to invest in sanitation hardware if they are under threat of eviction, and service
providers may not be willing to extend services to low-income areas for fear of not being
able to reco¥er costso.

See also the summary sheet on the right to adequate housing.

% General Assembly resolution 64/292, preamble and para. 1. Note that water for agriculture is not included in the right to
water.

 A/65/254, para. 50.

% A/HRC/18/33/Add.1, para. 49.
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In its concluding observations on El Salvador (2010), the Committee on the Elimination of
Racial Discrimination recommended that the State step up its efforts to improve the
enjoyment by indigenous peoples of economic, social and cultural rights, including access
to safe drinking water, and guarantee their rights to land and resources traditionally owned
and used.*

See also the summary sheet on the rights of indigenous peoples to their traditional lands, territories
and resources, including water.

Case law

African Commi ssi on on Hu man Swdand HurRam oRidhts s 6 Ri ght
Organisation and Centre on Housing Rights and Evictions (COHRE) v. Sudan,
Communication No. 279/03i 296/05 (27 May 2009). This case dealt with human rights

violations, including forced eviction and destruction of food and water resources associated

with forced displacement from land, in the context of the conflict in Darfur. The Commission

found that the affected party had been deprived of their right to livelihood and ordered

remedies, including the rehabilitation of economic and social infrastructure, such as

education, health, water and agricultural services, in order to provide conditions for the

return in safety and dignity of internally displaced persons and refugees.®’

% CERD/C/SLV/CO/14-15, para. 19.
" See Land and Human Rights: Annotated Compilation of Case Law.

6/



Summary sheet

land and Human Rights
Standards and Applications

P. Rights of indigenous peoples to their traditional lands,
territories and resources, including water

Introduction

Indigenous peoples in every part of the world
enjoy distinctive spiritual relationships to their
ancestral lands, which provide them with the
means for their livelihoods, well-being and
cultural survival. Consequently, whereas most
rights in relation to access to, use of and
control over land apply to all individuals or

AExtractive actandvi
unsustainable consumer patterns

have generated climate change,
widespread pollution and
environmental degradation. These
phenomena have had a particularly
serious impact on indigenous

peoples, whose way of life is closely
linked to their traditional relationship

with their lands and natural

resources, and has become a new
form of forced eviction of indigenous
peoples from their ancestral

territories, while increasing the levels
of poverty and di ¢

groups of individuals without distinction,
indigenous peoples enjoy specific rights in
relation to their ancestral lands, which must
be safeguarded.

Indigenous peoples, while being extremely
marginalized historically and socially, are now
facing threats to their traditional way of life.
Encroachments on coastal lands by State
entities and private investors for the purpose
of establishing special economic zones or building luxury residential and leisure complexes
for tourism, often result in forced resettlement of indigenous peoples from their traditional
habitat. Similarly, exploitation of natural resources and development projects affecting
i ndi genous peoplsarsomman n enany padslof tHe svarld. These projects
are often known to lead to the destruction of entire ecosystems upon which indigenous
communities depend.

Source: Report of the Special Rapporteur on
the rights of indigenous peoples
(A/HRC/4/32), para. 49.

Non-recognition of the communal property rights of ancestral lands, lack of proper titling,
and titling or concessions to private parties with regard to indigenous peopleséancestral
land are problems faced by most indigenous communities in the world. Furthermore, lack of
restitution or fair compensation for wrongs suffered in the past, including expropriations of
traditional territories of indigenous peoples, is a cause of many ongoing land disputes.
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International standards as applicable to land

Indigenous peoples have the right to ownership and possession of the lands, territories and
natural resources, which they have traditionally owned, occupied or otherwise used or
acquired. They have the right to own, use, develop and control these lands, territories and
resources and States shall give legal recognition and protection to them. Such recognition
shall be conducted with due respect to the customs, traditional and land tenure systems of
the indigenous peoples concerned. These rights also include the right to participate in the
use, management and conservation of these natural resources, as well as access to
effective procedural protection and remedies in relation to their rights to land and resources.
(ILO Convention concerning Indigenous and Tribal Peoples in Independent Countries

(No. 169), 1989, arts. 14 and 15; United Nations Declaration

on the Rights of Indigenous Peoples, art. 26)

They have the right to determine and develop priorities and strategies for the development
or use of their lands or territories and other resources. States shall consult and cooperate in
good faith with the indigenous peoples concerned through their own representative
institutions in order to obtain their free and informed consent prior to the approval of any
project affecting their lands or territories and other resources, particularly in connection with
the development, utilization or exploitation of mineral, water or other resources. States shall
provide effective mechanisms for just and fair redress for any such activities, and
appropriate measures shall be taken to mitigate adverse environmental, economic, social,
cultural or spiritual impact.

(United Nations Declaration on the Rights of Indigenous Peoples, art. 32)

Indigenous peoples have the right to the conservation and protection of the environment
and the productive capacity of their lands or territories and resources. States shall establish
and implement assistance programmes for indigenous peoples for such conservation and
protection, without discrimination. Military activities shall not take place in the lands or
territories of indigenous peoples, unless justified by a relevant public interest or otherwise
freely agreed with or requested by the indigenous peoples concerned.

(United Nations Declaration on the Rights of Indigenous Peoples, arts. 29 and 30)

Indigenous peoples have the right not to be forcibly removed from their lands or territories.
No relocation shall take place without the free, prior and informed consent of the peoples
concerned and after agreement on just and fair compensation and, where possible, with the
option of return. They have the right to redress, by means that can include restitution or,
when this is not possible, just, fair and equitable compensation, for the lands, territories and
resources which they have traditionally owned or otherwise occupied or used, and which
have been confiscated, taken, occupied, used or damaged without their free, prior and
informed consent. Unless otherwise freely agreed upon by the peoples concerned,
compensation shall take the form of lands, territories and resources equal in quality, size
and legal status or of monetary compensation or other appropriate redress.
(ILO Convention concerning Indigenous and Tribal Peoples in Independent Countries
(No. 169), 1989, art. 16; United Nations Declaration on the Rights of Indigenous Peoples,
arts. 10 and 28)

69



land and Human Rights
Standards and Applications

Adequate procedures shall be established within the national legal system to resolve land
claims by indigenous peoples.
(ILO Convention concerning Indigenous and Tribal Peoples in Independent Countries

(No. 169), 1989, art. 14)

Procedures established by indigenous peoples for the transmission of land rights among
members of these peoples shall be respected.
(ILO Convention concerning Indigenous and Tribal Peoples in Independent Countries

(No. 169), 1989, art. 17)

Examples of application

In addition to the rights of indigenous peoples described in other summary sheets, specific
land rights apply to them, as codified in the ILO Convention No. 169, 1989, and the United
Nations Declaration on the Rights of Indigenous Peoples. These instruments have guided
the interpretation of United Nations human rights bodies when considering the rights of
indigenous peoples. In its general recommendation No. 23 (1997), the Committee on the
Elimination of Racial Discrimination calls upon States partiestofir ecogni ze and prot e
rights of indigenous peoples to own, develop, control and use their communal lands,
territories and resources and, where they have been deprived of their lands and territories
traditionally owned or otherwise inhabited or used without their free and informed consent,
to take steps to retur (pard.®ose | ands and territori

The Committee on Economic, Social and Cultural Rights, in its general comment No. 14

(2000) on the right to the highest attainable standard of health, noting the collective

di mensi on of t he heal t h of i ndi genourslatep eopl es,
activities that lead to the displacement of indigenous peoples against their will from their

traditional territories and environment, denying them their sources of nutrition and breaking

their symbiotic relationship with thei(aal ands, h
27).

In its general comment No. 15 (2002), the Committee on Economic, Social and Cultural

Rights also elaborates that, in the context of guaranteeing the enjoyment of the right to

water without discrimination, States should take
access to water resources on their ancestral lands is protected from encroachment and

unlawful pollution @para. 16 (d)).

In its general comment No. 21 (2009), the Committee on Economic, Social and Cultural

Rightshi ghl i ghts that the strong communal di mensi on
indispensable to their existence, well-being and full development, including the right to the

lands, territories and resources which they have traditionally owned, occupied or otherwise

used or acquired. It further stresses that Ai ndi
associated with their ancestral lands and their relationship with nature should be regarded

with respect and protected, in order to prevent the degradation of their particular way of life,

including their means of subsistence, the loss of their natural resources and, ultimately, their

cul tur al(para.@®.nt i t yo
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Similarly, in its general comment No. 11 (2009) on indigenous children and their rights
under the Convention, the Committee on the Rights of the Child notes that, under article 6
(the right of the child to life, survival and development) of the Convention on the Rights of

the Chil d, Afin the case of i ndi gamraotraditionat hi | dr en
lifestyle, the use of traditional land is of significant importance to their development and
enj oyment of cultureo. I n this regard, t he Commi
closely consider the cultural significance of traditional land and the quality of the natural
environment whil e ensuring the childrenbds right

ma x i mum p @para. i3%).lIreits concluding observations on Guatemala (2010) the
Committee on the Rights of the Child expressed concern over the exclusion of indigenous
children in relation to access to basic services necessary for their comprehensive
development, including difficulties in gaining access to land and the lack of respect for their
traditional lands.%®

Importantly, indigenous peoples should fully and meaningfully participate in any decisions
related to any land and natural resources they possess or traditionally use. In this regard,
international standards have indicated the right of indigenous peoples to free, prior and
informed consent.

% CRC/C/IGTM/CO/3-4, para. 101.
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Case law

Supreme Court of Canada: Tsi | hgot 6 v.BritiNraGolumbia, 2014 SCC 44 (26

June 2014). The Tsi |l hqgot 0 i-nomadiagrouping of sixebangsesharing common

culture and history, sought a declaration prohibiting commercial logging on their traditional

territory. The logging was licensed by the province of British Columbia in 1983. The

Supreme Court of Canada unanimously granted a declaration of aboriginal title and

recognized the breach by British Columbia of itsduty to consul't owed to
Nation. The Court stated that aboriginal title confers on the group that holds it the exclusive

right to decide how the land is used and the right to benefit from those uses, subject to the

restriction that the uses must be consistent with the group nature of the interest and the

enjoyment of the land by future generations.*®

Other relevant standards and guidelines

A Voluntary Guidelines on the Responsible Governance of Tenure of Land, Fisheries
and Forests in the Context of National Food Security (Rome, FAO, 2012), part 3.

A Large-scale land acquisitions and leases: A set of minimum principles and measures
to address the human rights challenge (A/HRC/13/33/Add.2), principles 2 and 10.

Additional resources

For more on the rights of indigenous peoples, see also:
A United Nations Development Group, United Nations Development Group Guidelines on
I ndigenous Pe20p8).esd | ssues
A Inter-American Commission on Human Rights, | ndi genous and tri ba
their ancestral lands and natural resources: Norms and jurisprudence of the Inter-American
Human Rights System (OEA/Ser.L/V/1l. Doc. 56/09) (2009).

% See Land and Human Rights: Annotated Compilation of Case Law.
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Summary sheet

Q. Rights of human rights defenders working on land issues

Introduction

~

. . fé the second most
Human rights defenders 7 people who act group when it comes to the danger of

to promote or protect human rights i play a being killed because of their activities

crucial role in human rights promotion, and in the defence of human rights, are

yet they face all kinds of threats when defenders working on land and

acting in this capacity. This holds natural resourceso
particularly true with regard to human rights Source: Report of the Special Representative
defenders dealing with issues of land, of the Secretary-General on human rights
natural resources and environmental Cleliznales A RLRIR T, el £2.

matters. They are too often exposed to AiThe Government mu
severe and violent attacks that risk their and effective steps to protect the
physical and mental well-being and even safety of Afro-Colombian leaders,

their lives. their organizations and the human

rights non-governmental
organizations that champion their
rights. This is particularly crucial with
respect to members of Community
Councils and others who are

It is commonly observed that local
communities that denounce the negative
impact of extractive industries face death

threats, intimidation and physical attacks by advocating for | an
private security guards employed by the _
companies concerned. Women human Source: Report of the independent expert on

. . minority issues: Mission to Colombia (A/HRC/
rights defenders may be additionally 16/45/Add.1), para. 91.

targeted as women. They often suffer

stigmatization and a higher risk of sexual

violence. Journalists and lawyers dealing with land-related issues, such as forced evictions,
cri me, corruption and minoritiesd ravankiledin
attempts to silence them, restrict space for public opinion and discussion or undermine the
access of victims to justice and remedies.

See also the summary sheet on the right to life.
International standards as applicable to land

Everyone who, individually or with others, acts to promote or protect human rights, including
those relevant to land issues, has the rights to:
A Seek the protection and realization of human rights at the national and
international levels;
A Conduct human rights work;
A Form associations and non-governmental organizations;
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A Meet or assemble peacefully;

Seek, obtain, receive and hold information;

Develop and discuss new human rights ideas and principles and to advocate

their acceptance;

A Submit to governmental bodies and agencies and organizations criticism and
proposals for improving their functioning and to draw attention to any aspect of
their work that may impede the realization of human rights;

A Make complaints about official policies and acts and to have such complaints
reviewed,

A Offer and provide professionally qualified legal assistance or other advice and
assistance in defence of human rights;

A Attend public hearings, proceedings and trials in order to assess their
compliance with national law and international human rights obligations;

A Have unhindered access to and communication with non-governmental and

intergovernmental organizations;

Benefit from an effective remedy;

The lawful exercise of the occupation or profession of human rights defender;

Effective protection under national law in reacting against or opposing acts or

omissions attributable to the State that result in violations of human rights; and

A Solicit, receive and utilize resources for the purpose of protecting human rights.
(Declaration on the Right and Responsibility of Individuals, Groups and Organs of

Society to Promote and Protect Universally Recognized Human Rights and
Fundamental Freedoms (Declaration on Human Rights Defenders),

arts. 1,5, 6,7, 8,9, 11, 12 and 13;

International Covenant on Civil and Political Rights, arts. 19 and 21)

v >

v > >

Examples of application

fHuman rights defenderso is the term used to describe people who, individually or with
others, act to promote or protect human rights.'® This definition covers those defending the
human rights of communities in relation to land, natural resources and the environment. In
her 2011 report, the Special Rapporteur on the situation of human rights defenders calls on
States to give full recognition to the important work carried out by defenders working on land
and environmental issues in trying to find a balance between economic development and
respect for the environment, including the right to use land, natural wealth and resources,
and the rights of certain groups, including indigenous peoples and minorities.***

The Special Rapporteur further underlines that States should not tolerate the stigmatization
of the work of these defenders by public officials or the media, particularly in context of
social polarization, as this can foster a climate of intimidation and harassment that might
encourage rejection and even violence against defenders. States should combat impunity
for attacks and violations against these defenders, particularly by non-State actors and

100 HHCHR _Fact Sheet No. 29: Human Rights Defenders: Protecting the Right to Defend Human Rights, p. 2.
101 A/HRC/19/55, paras. 124 and ff.

/4


http://www.ohchr.org/Documents/Publications/FactSheet29en.pdf

land and Human Rights
Standards and Applications

those acting in collusion with them, by ensuring prompt and impartial investigations into
allegations and appropriate redress and reparation to victims.

The rights of peaceful demonstration, expression of opinion, and gathering in assemblies
and associations of human rights defenders working on land issues are protected under
international law and are an essential element in the respect, protection and promotion of
human rights.

See also the summary sheet on the rights to freedom of opinion, expression, assembly and
association.

In its concluding observations on Argentina (2011), the Committee on Economic, Social and
Cultural Rights expressed concern over instances in which the security forces and agents,
both public and private, resorted to reprisals and disproportionate use of force against
persons participating in activities in defence of economic, social and cultural rights, in
particular in the context of land disputes.’® In its concluding observation on Cambodia
(2009), the Committee also recommended that the State take all necessary measures for
the protection of human rights defenders, including indigenous leaders and peasant activists
engaged in defending the economic, social and cultural rights of their communities, and
ensure that all cases of alleged abuse are promptly investigated and prosecuted.'®

In his 2011 report, the Special Rapporteur on the situation of human rights in Cambodia
stressed that the peaceful expression of opinion should not be dealt with under the Penal
Code. He was patrticularly concerned in this regard by the charges of incitement, defamation
and dissemination of information that had been brought against human rights defenders,
land rights activists and individuals of communities defending their land and housing rights
in the face of eviction. The Special Rapporteur stressed that the Government should
engage the people affected by land disputes in meaningful consultations regarding
adequate compensation, or adequate alternative housing options, where applicable.
Authorities should respect and protect the rights of people affected by land disputes,
including by ensuring that they are not subjected to excessive use of force, harassment and
intimidation, that they can exercise their right to peaceful protest, and that defamation,
disinformation and incitement charges are not brought arbitrarily.*%*

The Voluntary Guidelines on the Responsible Governance of Tenure of Land, Fisheries and

Forests in the Context of National Food Security highlight the work of human rights
defenders by affirming that nSt lanhdeslitical ightsdfd r espec
defenders of human rights, including the human rights of peasants, indigenous peoples,

fishers, pastoralists and rural workers, and should observe their human rights obligations

when dealing with individuals and associations acting in defence of land, fisheries and

f or e guidaline 4.8).

102 £/C.12/ARG/CO/3, para. 13.
103 E/C.12/KHM/CO/1, para. 31.
104 AJHRC/18/46, paras. 8i 24 and 90.
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Case law

Inter-American Court of Human Rights: Case of Norin Catriman et al. (Leaders,
members and activist of the Mapuche Indigenous People) v. Chile, Series C, No. 279
(29 May 2014). The case examined the criminalization of indigenous leaders and activists
claiming indigenous peoplesd rights to their anc
been found guilty by the criminal court in Chile under anti-terrorism legislation challenged
the decision. The Court decided that convictions based on such legislation, violated, inter
alia, the rights to equality and non-discrimination, fair trial, the rule of law principle and the
right to freedom of expression, as the conviction included a 15-year prohibition to operate
social media or to perform functions related to the issuance or dissemination of opinions or
information. The Court considered that the conviction not only violated the freedom of
expression of the convicted activists, but also produced a chilling effect on the exercise of
freedom of expression of the Mapuche people, as it could have caused a reasonable fear in
other members of the group involved or wishing to participate in claiming their territorial
rights.'®

Other relevant standards and guidelines

A Voluntary Guidelines on the Responsible Governance of Tenure of Land, Fisheries
and Forests in the Context of National Food Security (Rome, FAO, 2012), guideline
4.8.

1% See Land and Human Rights: Annotated Compilation of Case Law.
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R. Safeguards against limitation of human rights for public

interest

Introduction

In exceptional circumstances, States may need
to limit or terminate individual and collective
land tenure for the overall benefit of society.
For instance, the construction of a school,
hospital or road may require withdrawing
individual and collective tenure exercised over
the land envisaged for such construction. Such
limitation is often justified under the concept of
public interest, also known as public good or

filn support of smal
producers, the Special Rapporteur
recommends that the Government of
China consider adopting the following
measures to strengthen the security of
tenure of rural households who depend
on agriculture for their livelihood é
Better circumscribe the possibility for
the collective to impose readjustments,
as well as the possibility for the State to
evict land users in the public interest,
including by allowing courts to apply

eminent domain justification.'® This concept
allows for expropriation, compulsory
acquisition, or other forms of legal change in
land use and tenure arrangements. Similarly,
the concept of the HfAso
or of land has been used in some countries to
allow for the redistribution of land in agrarian
reforms.*%’

much stricter scrut
reliance on these exceptions to the
security of tenure

Source: Report of the Special Rapporteur on the
right to food: Mission to China
(A/HRC/19/59/Add.1), para. 41.

roperty

Expropriation of land under the justification of public interest can be a powerful tool for
redistribution of wealth or for having a positive impact on the realization of human rights. At
the same time, depending on how expropriation is carried out, it may seriously restrict the
enjoyment of human rights by causing forced evictions or undermining access to housing,
livelihoods and social services. The legitimacy of expropriation is increasingly questioned,
with a growing number of cases of the acquisition of land in the name of public interest,
which is subsequently transferred for use by private companies (so-called privatization of
land).

Space for public discussion or peaceful protest on land issues can be limited under a
general restriction of freedom of expression or of assembly for the protection of national
security.

1% Article 1 of Protocol No. 1 to the European Convention on Human Rights mentions "public interest" and article 21.2 of the

American Convention on Human Rights mentions Apublic utility or soc]
Y Forinstance, according to article 21.1 of t hhee Anaew intaayn sQobnowrednitniactne oén t Hue
and enjoyment [ of pr oper InBrazl theCobstitwioniallowsdandeesptopriatibn fa lard redistripubian
where thelfi$anctiono of |l and is not being fulfilled, e.g.,
para. 18).

where | a
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Thus, State actions to change provisions of land tenure or any other measures which may
affect human rights have to be consistent with the safeguards provided under international
human rights law.

International standards as applicable to land

In the exercise of their rights and freedoms, everyone shall be subject only to such

limitations as are determined by law solely for the purposes of securing due recognition and

respect for the right and freedoms of others and of meeting the just requirements of
morality, public order and the general welfare in a democratic society.

(Universal Declaration of Human Rights, art. 29; International Covenant on Economic,

Social and Cultural Rights, art. 4)

The restrictions that may be placed on the enjoyment or exercise of rights or freedoms may
not be applied except in accordance with laws enacted for reasons of general interest and in
accordance with the purpose for which such restrictions have been established.

(American Convention on Human Rights, art. 30)

Everyone has the right to the use and enjoyment of his property. The law may subordinate
such use and enjoyment to the interest of society. No one shall be deprived of his property
except upon payment of just compensation, for reasons of public utility or social interest,
and in the cases and according to the forms established by law.

(American Convention on Human Rights, art. 21;

African Charter on HumdRlland

Examples of application

When measures taken in the name of public interest may restrict land tenure and affect
human rights, such measures can be justified only when they are:

A Provided by law;

A Consistent with other human rights obligations to which the State is subject;

A Necessary for promoting general welfare in a democratic society;

A Proportionate and undertaken to the extent strictly required by the exigencies of the
situation;

A Non-discriminatory;

A Regulated so as to ensure full and fair compensation and rehabilitation.

/8
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Decisions for eviction and expropriation based on the public interest argument must
conform with a number of conditions to protect human rights and the rule of law, for
instance:

A Only exceptional circumstances just:i
argument;

A They must tbd efor @aamslorcaarri ed out as a
is available;

A They must be fdAproportional o (i.e., t
for various groups must be evaluated, including through an eviction impact
assessment);

A They must promote general welfare and show evidence of such an outcome;

A They must be non-discriminatory in law and in practice;

A They must be defined in |l aw and #Afor

A They are subject to control to evaluate their conformity with the constitution

and t h e intShadohatablgations;

Information on decisions and the criteria for their justification must be public
and transparent;

They are subject to consultation and participation;

Effective recourse mechanisms should be available for those directly or
indirectly affected.

>

> >

The Voluntary Guidelines on the Responsible Governance of Tenure of Land, Fisheries and

Forests underscore these safeguards. They states that, while land tenure rights can be

limited by the rights of others and by measures taken by the States that are necessary for

public purposes, Asuch measures should be determ
promoting general welfare including environmental protection and consistent with St at e s 8
human ri ght sguiddine4.8.ati onso (

In more practical terms, these safeguards require States to take a number of actions, for
instance:

A Ensuring such measures are authorized under national law and are consistent with
international human rights law;

A Clearly demonstrating and providing proof that such measures will achieve the
intended purpose, which promotes general welfare;

A Conducting ex-ante and ex-post human rights impact assessments on such
measures, including the discriminatory impact they may have on certain groups;

A Ensuring an open and transparent public debate on such measures, in particular in
consultation with and with the participation of those who may be affected,;

A Seeking assessment by independent bodies on their reasonableness and
proportionality;

/9
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A Providing grievance and judicial recourse mechanisms and enforcing remedies
granted by such processes.

Other relevant standards and guidelines

A Voluntary Guidelines on the Responsible Governance of Tenure of Land, Fisheries
and Forests in the Context of National Food Security (Rome, FAO, 2012), guideline
4.3.

A Large-scale land acquisitions and leases: A set of minimum principles and measures
to address the human rights challenge (A/HRC/13/33/Add.2).

A Basic principles and guidelines on development-based evictions and displacement
(A/HRC/4/18, annex I), paras. 21 and 22.
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Summary sheet

land and Human Rights
Standards and Applications

S. Responsibilities of business enterprises and State duties

Introduction

The activities of businesses are a driving
force of both the national and global
economy. However, these activities can
also result in land-related conflicts (among
other things), with negative impact on the
enjoyment of human rights.

In rural areas, for example, the industrial
exploitation of natural resources, such as
coal and timber, is known to lead to
degradation and pollution of land and water
sources, which in turn affects the
livelihoods and health of local communities.
Likewise, particularly since the 2008 world
food crisis, agricultural companies are
rushing to acquire land on a large scale in
order to supply agricultural products to the
wealthier food-importing countries, which,
ironically, increases hunger among local
communities. While many such projects
promise local residents work, electricity,
health care and education, they often fail to
deliver, and local communities end up
destitute.

In the urban context, business enterprises
construct shopping malls and high-end
residences, leading to forced evictions and
the destruction of parks and other public
open spaces i n t he name
r enew®they hazards, especially in
industrial complexes, include the dumping
of toxic waste and contamination of soil and
water, posing severe health risks for
neighbouring residents.

AfThe expert was inf
exploration and extraction has resulted in
herders losing access to their traditional
herding lands, and that pastureland and
surface water resources have been
destroyed. Asaresult,th e her der
enjoyment of the rights to an adequate
standard of living and to take part in
cultural life through farming and animal
husbandry has been impacted. She
noted concerns about the right to water,
which is essential not only for the
preservation of the nomadic lifestyle and
culture, but also for those who are living
in towns across the region. Finally, the
expert was informed that mineral
exploration has required herders to move
their herds to more remote regions, for
longer periods of time, limiting their
access to education, health care and
soci al welfare serv

Source: Report of the Working Group on the
issue of human rights and transnational
corporations and other business enterprises:
Visit to Mongolia (A/HRC/23/32/Add.1), para.
60.

In outlining the general regulatory and
policy functions of the State, the Special
Representative reca
important for States to review whether
these laws provide the necessary
coverage in light of evolving
circumstances and whether, together

with relevant policies, they provide an
environment conducive to business
respect for human rights. For example,
greater clarity in some areas of law and
policy, such as those governing access

to land, including entitlements in relation
to ownership or use of land, is often
necessary to protect both rights holders
and business enterp

Source: Final report of the Special
Representative of the Secretary-General on the
issue of human rights and transnational
corporations and other business enterprises
(A/HRC/17/31), Commentary to principle 3.
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International standards as applicable to land

States have a duty to respect, protect and fulfil human rights and fundamental freedoms,
including in relation to the activities by third parties, such as business enterprises;
Business enterprises as specialized organs of society performing specialized functions
are required to comply with all applicable laws and respect human rights;
Victims of human rights abuse have a right to access effective judicial and non-judicial
remedies.

(Guiding Principles on Business and Human Rights: Implementing the United Nationsfi Pr ot ec t ,

Respect and Re megegeal phncigles)é®wo r k

Examples of applications

TheGui ding Principles on Business and Human Rights
and Remedyo (B/HRCM®@3tpwele presented to the Human Rights Council by

the Special Representative of the Secretary-General on the issue of human rights and

transnational corporations and other business enterprises, and unanimously endorsed by

the Council, in March 2011. A set of foundational and operational principles presented with

the Framework provides detailed analysis and commentary on the Fr a me wdhrek 6 s

pillars, ie., it he State duty to protect human rightso, i t
human rights® tamdr drmaed\yeo .

This framework is also adopted in the Voluntary Guidelines on the Responsible Governance
of Tenure of Land, Fisheries and Forests in the Context of National Food Security, endorsed
by the Committee on World Food Security (guiding principle 3.2).

On its visit to Mongolia in 2012, the Working Group on the issue of human rights and
transnational corporations and other business enterprises was informed that, as a
consequence of mineral exploration and extraction, herders had lost access to their
traditional herding lands, and that pastureland and surface water resources had been
destroyed. As a result, the herders6enjoyment of the rights to an adequate standard of
living, to take part in cultural life and to water were undermined, and their access to
education, health care and social welfare were limited. The Working Group urged business
enterprises involved in mining activities to comply with their obligations under Mongolian law
to restore land after mining, and urged the Government to ensure adequate financial and
technical resources to effectively monitor their compliance. The Working Group further
recommended that the Government maintain adequate policy space to meet its human
rights obligations when entering into investment treaties or contracts with business
enterprises, and integrate the management of human rights risks into Statei investor
contract negotiations.*®

1%8 United Nations publication, Sales No. 13.XIV.5.

199 AHRC/23/32/Add. 1, paras. 591 65.
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In his 2009 study on large-scale land acquisition and leases, the Special Rapporteur on the
right to food proposed a set of 11 core principles and measures for host States and
investors. He emphasized that, in the vast majority of cases of large-scale investments in
land, the benefits of the investment could be achieved without changing existing rights over
the land and that such alternatives should be explored prior to any shift in such rights.
However, in the event of a large-scale land acquisition and lease, he proposed applying the
following principles, at a minimum:

1. The investment negotiations should be conducted in a transparent and
participatory manner;

2. Any shifts in land use should only take place with the free, prior and informed
consent of the local communities concerned;

3. The conditions of shifts in land use or evictions should be regulated by law in
accordance with the relevant international human rights standards;

4. The local population should benefit from the revenues generated by the
investment agreement;

5. In countries facing high levels of rural poverty and in the absence of employment
opportunities in other sectors, host States and investors should promote labour-
intensive farming systems;

6. Host States and investors should cooperate in identifying ways to ensure modes
of agricultural production that respect the environment;

7. The obligations of the investor should be defined in clear terms and be
enforceable;

8. Investment agreements with net food-importing countries should include provision
for some sales on local markets (the proportion depending on prices of food
commodities on international markets);

9. A participatory impact assessment should be conducted prior to the completion of
the investment negotiations;

10. There should be consultation with indigenous peoples to obtain their free and
informed consent prior to the approval of any project;

11. The human and labour rights of waged agricultural workers should be protected by
law, consistent with the applicable ILO instruments.**

Case law

Ecuador, Constitutional Court: Federacién Independiente del Pueblo Shuar del

Ecuador (FIPSE) v. Arco Oriente Inc., Case No. 994-99-RA (16 March 2000). The case

involved the encroachment of indigenous land by a private company and the failure of the

State to abide by the ILO Convention concerning Indigenous and Tribal Peoples in

Independent Countries (No. 169), 1989. The private oil company (Arco Oriente Inc.)

negotiated land deals with private individuals to circumvent consultations with the traditional

representation structures of the indigenous community. The Court ruled thatt he companyds
behaviour was incompatible with Convention No. 169 and the Constitution of Ecuador. The

decision resulted in legal protection of the indigenous communi ti esd® traditional

10 A/HRC/13/33/Add.2, annex.

83



land and Human Rights
Standards and Applications

political organization and representation and a requirement for mandatory consultation with

the proper representatives of the community.

111

Other relevant standards and guidelines

A

Voluntary Guidelines on the Responsible Governance of Tenure of Land, Fisheries
and Forests in the Context of National Food Security (Rome, FAO, 2012), guiding
principle 3.2.

Guiding principles on_human rights impact assessments of trade and investment
agreements (A/HRC/19/59/Add.5), guideline 2.1.

Guiding Principles on Business and Human Rights: Implementing the United Nations
iPrct , Respect and R(Emedgtions publieatioa,vEales No.
E.13.XIV.5).

Principles for Responsible Contracts: Integrating the Management of Human Rights
Risks into Statei Investor Contract Negotiations: Guidance for Negotiators (United
Nations publication, Sales No. E.15.XIV.5).

Large-scale land acquisitions and leases: A set of minimum principles and measures
to address the human rights challenge (A/HRC/13/33/Add.2).

Voluntary Guidelines to Support the Progressive Realization of the Right to
Adequate Food in the Context of National Food Security (Rome, FAO, 2005),
guideline 4.3.

111

See Land and Human Rights: Annotated Compilation of Case Law.
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Summary sheet

T. International Humanitarian and Criminal Law

Introduction _ _

iThe Commi ssion rec
Land issues also arise in the context of a ¢ ¢ 0 u nof the deéstruction of objects
armed conflict where, in addition to VISR @ i SUIeel @ e

. ional h hts | . ional civilian population. In some cases, the
international human rights law, internationa allegation was of deliberate destruction.

humanitarian law is also applicable. Armed In others, it would appear that the
conflicts ~ cause  displacement  and damage may have been collateral. One
destruction of land and other land-related witness spoke of livestock being

resources and facilities, inc|uding water deliberately killed with small firearms and

sources, housing, livestock and crops. agricultural land being burnt down.
Such acts under mine Another witness in the same area noted

_ _ ) that o6shelling has
and may constitute war crimes. Occupying nor agriculture lands, with reports of
powers often restrict land tenure of burning fields, and
residents in occupied areas. These actions witneakse spoke of
may amount to violations of international farms, and crop growing have been hit
humanitarian and/or international criminal intentionally €é in

that people under the siege would be

law. These bodies of law thus provide ] : "
ful i . lati o land d deprived of food leading to malnutrition
useful guidance in relation to land an and ultimately to s

natural resources issues. testimony referesed
entering villages, robbing belongings of
residents, and burning down houses

International standards as after killing what remains of the

. |l i vestockd6é. Two wit
app||cab|e to land contamination of wells by Government

forces. 0

International humanitarian law'? _ o
Source: Report of the International Commission of

Lo L Inquiry to investigate all alleged violations of
Attack on civilian objectives international human rights law in the Libyan Arab

It is prohibited to attack, destroy, remove or Jamahiriya (A/HRC/17/44), paras. 159 and 160.
render useless objects indispensable to the

survival of the civilian population, such as foodstuffs, agricultural areas for the production of
foodstuffs, crops, livestock, drinking water installations and supplies and irrigation works, for
the specific purpose of denying them for their sustenance value to the civilian population or
to the adverse Party, whatever the motive, whether in order to starve out civilians, to cause
them to move away, or for any other motive.

(Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the
Protection of Victims of International Armed Conflicts (Protocol 1), art. 54 (2);

Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the
Protection of Victims of Non-International Armed Conflicts (Protocol II), art. 14)

12 Each treaty cited in this sheet has a different scope of application. For example, the Second Additional Protocol to the

Geneva Conventions of 1949 applies to internal or civil wars, while others apply to international armed conflicts. Some articles
cited have specific limitation clauses. Readers are strongly encouraged to consult the original text of the instruments when
applying them.
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Prohibition of forced transfer or movement
In situations of occupation, individual or mass forcible transfers as well as deportations of
civilians from occupied territory are prohibited, regardless of their motive, unless total or
partial evaluation of a given area is necessary for the security of the population or
imperative military reasons. Persons evacuated shall be transferred back to their homes as
soon as hostilities in the area in question have ceased. It should be ensured, to the greatest
practicable extent, that proper accommodation is provided to receive the protected persons,
that the removals are effected in satisfactory conditions of hygiene, health, safety and
nutrition, and that members of the same family are not separated. The Occupying Power
shall not deport or transfer parts of its own civilian population into the territory it occupies.
(Geneva Convention relative to the Protection of Civilian Persons in Time of War
(2nd part), art. 49)

Unlawful deportation or transfer of a protected person constitutes a grave breach of the
Convention.

(Geneva Convention relative to the Protection of Civilian Persons in Time of War

(2nd part), art. 147)

The displacement of the civilian population shall not be ordered for reasons related to the
conflict unless the security of the civilians involved or imperative military reasons so
demand. Should such displacements have to be carried out, all possible measures shall be
taken in order that the civilian population may be received under satisfactory conditions of
shelter, hygiene, health, safety and nutrition. Civilians shall not be compelled to leave their
own territory for reasons connected with the conflict.

(Protocaoal Il to the Geneva Conventions of 12 August 1949, art. 17)

Protection of immobile properties in situations of occupation

In situation of occupation, the occupying State shall be regarded only as administrator and
usufructuary of public buildings, real estate, forests, and agricultural estates belonging to
the hostile State, and situated in the occupied country. It must safeguard the capital of these
properties, and administer them in accordance with the rules of usufruct.

(Regulations respecting the Laws and Customs of War on Land, art. 55 (annex to
Convention (IV) respecting the Laws and Customs of War on Land); International Committee
of the Red Cross (ICRC), Study on Customary International Humanitarian Law, rule 51 (b)m)

Any destruction by the Occupying Power of real or personal property belonging individually
or collectively to private persons, or to the State, or to other public authorities, or to social or
cooperative organizations, is prohibited, expect where such destruction is rendered
absolutely necessary by military operations.

(Geneva Convention (1V) relative to the Protection of Civilian Persons in Time of War, art. 53;
ICRC, Study on Customary International Humanitarian Law, rule 51 (c))

Protection of environment

Care shall be taken in warfare to protect the natural environment against widespread, long-
term and severe damage. This protection includes a prohibition of the use of methods or
means of warfare which are intended or may be expected to cause such damage to the

3 According to ICRC, each of these rules is a norm of customary international law applicable in both international and non-
| international armed conflicts. See www.icrc.org/customary-ihl.
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natural environment and thereby to prejudice the health or survival of the population.
Attacks against the natural environment by way of reprisals are prohibited.
(Protocol | to the Geneva Conventions of 12 August 1949, arts. 35 (3) and 55)

Works or installations containing dangerous forces, namely dams, dykes and nuclear
electrical generating stations, shall not be made the object of attack, even where these
objects are military objectives, if such attack may cause the release of dangerous forces
and conseguent severe losses among the civilian population.

(Protocol | to the Geneva Conventions of 12 August 1949, art. 56 (1);
Protocol Il to the Geneva Conventions of 12 August 1949, art. 15)

Protection of cultural objectives and of places of worship

It is prohibited to commit any acts of hostility directed against historic monuments, works of
art or places of worship which constitute the cultural or spiritual heritage of peoples, and to
use them in support of the military effort.

(Protocoal | to the Geneva Conventions of 12 August 1949, art. 53;
Protocol Il to the Geneva Conventions of 12 August 1949, art. 16)

Principle of distinction
Civilian objects are protected against attack, unless and for such time as they are military
objectives.

(Protocol | to the Geneva Conventions of 12 August 1949, art. 52 (1);
ICRC, Study on Customary International Humanitarian Law, rule 10)

Principle of proportionality

Launching an attack which may be expected to cause incidental loss of civilian life, injury
to civilians, damage to civilian objects, or a combination thereof, which would be
excessive in relation to the concrete and direct military advantage anticipated, is
prohibited.

(ICRC, Study on customary international humanitarian law, rule 14;
Protocol | to the Geneva Conventions of 1949, art. 51 (4) and (5) (b))

Principle of precaution
In the conduct of military operations, constant care must be taken to spare the civilian
population, civilians and civilian objects. All feasible precautions must be taken to avoid, and
in any event to minimize, incidental loss of civilian life, injury to civilians and damage to
civilian objects. The parties to the conflict must take all feasible precautions to protect the
civilian population and civilian objects under their control against the effects of attacks.
(ICRC, Study on customary international humanitarian law, rules 15 and 22;
Protocol | to the Geneva Conventions of 1949, arts. 57 and 58)

International criminal law

War crimes
The following acts may constitute war crimes when conducted in the context of an

international armed conflict:

Grave breaches of the Geneva Conventions of 12 August 1949, including: extensive
destruction and appropriation of property, not justified by military necessity and
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