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prosecution is not in violation of the principle of legality if the law that forms 
the basis for prosecution was sufficiently accessible to the accused and 
prosecution for violations of the law was sufficiently foreseeable. Provided that 
those conditions are met, a rational actor can adjust his or her actions to 
conform to the law and the prosecution is not unfair. In order to assess the 
requirements of foreseeability and accessibility, the ICTY laid out the 
following criteria, which the Trial Chamber relied on in Duch: 

As to foreseeability, the conduct in question is the concrete conduct of the 
accused; he must be able to appreciate that the conduct is criminal in the sense 
generally understood, without reference to any specific provision. As to 
accessibility, in the case of an international tribunal such as this, accessibility 
does not exclude reliance being placed on a law which is based on custom. 

Considerations relevant in an assessment of the foreseeability and accessibility 
requirements, include the following: 

(1) The appalling nature and immorality of an act may play a role in 
refuting a claim by the accused that he or she did not know of the criminal 
nature of the acts. 

(2) The fact that a crime or mode of liability has customary status is a 
strong and possibly conclusive indication that the requirements of 
forseeability and accessibility are satisfied. 

A state practice of tolerating or encouraging certain acts will not operate as a 
bar to perpetrators being brought to justice and punished where those acts are 
crimes under national or international law . 

In Duch, the Trial Chamber held that it was foreseeable between 1975 and 
1979 that Duch could be held criminally liable for the offences with which he 
was charged. It also held that the law providing for Duch's criminal 
responsibility was sufficiently accessible considering its international 
customary basis. The Trial Chamber took into account, inter alia, the 
recognition of the underlying offences in international law since the 
Nuremberg-era tribunals, as well as the appalling nature of the offences 
charged. Clearly, this is also the case with respect to the crimes with which the 
Appellants have been charged in this case.451 

231. The Civil Parties submit that the law providing for the Accused's criminal responsibility 

was sufficiently accessible considering its international customary basis. They add that 

the fight against impunity knows no boundaries in time or space and that the Accused 

were aware of the crimes for which they are being prosecuted by virtue of the 

particularly appalling nature of these crimes. The Civil Parties also add that in the wake 

of the last World War, the Accused lived in France where a prolonged, heated debate 

451 Co-Prosecutors Response, paras 156-158. 
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about the notion of genocide and crimes against humanity received wide coverage in the 

press and other media. For instance, they submit, "the 11 November 1960 issue of L 

'Humanite, the French Communist Party newspaper, ran a headline: "Deux deportes 

dans les camps de la mart allemands" [Two Deportees in German Death Camps] with 

photos. Moreover, they submit, in the film "Facing Genocide - Khieu Samphan and Pol 

Pot" by David Aronowitsch and Staffan Lindberg, which is set in Paris in 1976, SON 

Sann, former member of Prince Sihanouk's Government, tried to call Khieu Samphan to 

his senses, saying that the policies followed were suicidal and incomprehensible, 

especially coming from Cambodian patriots." The Civil Parties submit that by virtue 

of the posts they occupied within the Government of Democratic Kampuchea, the 

Accused had a wealth of information about the laws in force and applicable 

international conventions. This is especially true, they submit, given that beginning in 

1978, the members of Democratic Kampuchea did not hesitate to have the UN General 

Assembly condemn an alleged military invasion and aggression by Vietnam. The Civil 

Parties also submit that the Accused "were all members of the Communist Party and 

took a keen interest in the press; moreover, as emphasized by the Co-Investigating 

Judges, they closely monitored international news reports and remarks by Cambodians 

living abroad." The Civil Parties aver that all Accused were not "ordinary citizens" and 

that they were among "Cambodia's governing authorities", and therefore had ample 

access to information concerning, inter alia, the major international trials in 

Nuremberg and Tokyo and the ratification of the Geneva Conventions and the 

Genocide Convention. The Civil Parties insist that the Accused cannot plead ignorance 

about the unanimous condemnation of the particularly atrocious crimes committed 

duripg the Second World War and, by implication, the reactions to those crimes in 

society and in legal circles.452 

232. The Co-Lawyers submitted in their Reply to the Co-Prosecutor's Response: 

In paragraph 156, the OCP asserts that the ICTY has consistently applied an 
accessibility and foreseeability test to detennine whether the principle of 
legality has been violated and that the Duch Trial Chamber followed this 

452 Civil Party Observations II. 
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approach. ICTY jurisprudence must not simply be adopted by the Pre-Trial 
Chamber without independent analysis_of whether this would be appropriate. 
The Duch Judgment carries little weight with regard to the applicable law, as 
this issue - as with virtually all other jurisdictional legal issues - was 
unchallenged by the Defence. 

In paragraph 157, the OCP asserts that considerations relevant in assessing 
foreseeability and accessibility include: the appalling nature and immorality 
of an act and the fact that a crime or form of liability existed in customary 
international law. It asserts that State practice of tolerating or encouraging an 
act will not operate as a bar to perpetrators being punished where those acts 
are crimes under national or international law. Regarding the appalling 
nature or immorality of an act, it may be the case that if an Accused 
personally commits an act that would amount to genocide, crimes against 
humanity, or grave breaches, that he could foresee that such conduct is 
criminal. When forms of liability such as JCE and command responsibility 
are involved, however, it is much more difficult to assume that criminality is 
foreseeable. 

Perhaps no concept stretches traditional notions of individual criminal 
responsibility as far as superior or command responsibility for criminal 
conduct by underlings. Superior responsibility is omissions liability, in 
that offenders are punished for not acting. But it goes much further. 
The superior is held liable for a particular crime not because his 
conduct falls within its definition, but because he failed to prevent its 
commission by others. What is significant is that the superior is held 
liable for the actual crime of the subordinate -- not for a separate 
offense focused upon the commander's dereliction of duty. 

It is not enough therefore to state that criminal liability would have been 
foreseeable based on the nature of the crimes alleged. The Pre-Trial Chamber 
should continue its previous practice of determining whether an Accused could 
actually foresee liability, rather than simply exploring whether liability existed 
in customary international law . 

In paragraph 158, the OCP asserts that the Duch Trial Chamber held that it 
was foreseeable in 1975 to 1979 that Duch could be held criminally liable for 
the offenses for which he was charged. The Pre-Trial Chamber should exercise 
caution in relying on the Duch Judgment in this regard; these issues were not 
challenged by the defence. The Pre- Trial Chamber must determine whether 
the crimes and forms of liability applied were actually foreseeable to Mr. IENG 
Sary.453 

233. In reply to the Civil Party Observations, the Co-Lawyers submit that they do "not 

dispute that the appalling nature of crimes has been considered to be a factor in 

determining foreseeability. However, they submit, "the immorality or appalling 

453 Ieng Sary Reply, paras 76-78. 
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character of an act is not a sufficient factor to warrant its criminalization under 

customary international law." The Co-Lawyers also contend that the Accused's 

"position of leadership during Democratic Kampuchea does not lead to a conclusion 

that he could have foreseen criminal liability for crimes which did not exist in 

Cambodian law at the time" and that "it may be the case that if an Accused personally 

commits an act that would amount to genocide, crimes against humanity, or grave 

breaches, he could foresee that such conduct is criminal. When forms of liability such as 

JCE and command responsibility are involved, however, it is much more difficult to 

assume that liability is foreseeable.,,454 

234. In relation to the parties' submissions suggesting reliance or caution in relying to the 

Trial Chamber Judgment in Case 001, the Pre-Trial Chamber notes that it may rely, 

where it finds it appropriate, on such fmdings and that the validity of some of the 

fmdings of the Trial Chamber's have not been challenged. 

235. The Pre-Trial Chamber notes that it has already addressed arguments related to 

foreseeability and accessibility in a previous decision on an appeal submitted on similar 

grounds where it found as follows: 

The Pre-Trial Chamber considers that some ICTY decisions seem to imply that 
if a form of responsibility existed in customary international law at the relevant 
time, foreseeability and accessibility can be presumed. However, the Pre-Trial 
Chamber considers it safer to ascertain not only whether JCE existed under 
customary international law at the relevant time, thus being punishable under 
international criminal law, but also whether it was sufficiently accessible and 
foreseeable to the Charged Persons. As to the requirement of foreseeability, a 
charged person must be able to appreciate that the conduct is criminal in the 
sense generally understood, without reference to any specific provision. As to 
accessibility, reliance can be placed on a law which is based on custom. 
Contrary to what some of the Appellants assert, the question of whether JCE is 
a form of responsibility recognized in domestic law may be relevant when 
determining whether it was foreseeable to the Charged Person that his/her 
alleged conduct may entail criminal responsibility. However, it is not necessary 
that JCE also be punishable in domestic law in addition to being a recognized 
form of liability under customary international law for it to apply before the 
ECCC.455 
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236. The Pre-Trial Chamber notes that the requirements of accessibility and forseeability are 

in line with those asserted by other international courts of a regional nature such as the 

European Court of Human RightS.456 The principle of legality in the ECtHR is 

enshrined in the European Convention on Human RightS.457 In Kononov, the ECtHR 

found that: 

When speaking of "law", Article 7 alludes to the same concept as that to which 
the Convention refers elsewhere when using that term, a concept which 
comprises written and unwritten law and which implies qualitative 
requirements, notably those of accessibility and foreseeability. As regards 
foreseeability in particular, the Court recalls that however clearly drafted a 
legal provision may be in any system of law including criminal law , there is an 
inevitable element of judicial interpretation. There will always be a need for 
elucidation of doubtful points and for adaptation to changing circumstances. 
Indeed, in certain Convention States, the progressive development of the 
criminal law through judicial law-making is a well-entrenched and necessary 
part of legal tradition. Article 7 of the Convention cannot be read as outlawing 
the gradual clarification of the rules of criminal liability through judicial 
interpretation from case to case, provided that the resultant development is 
consistent with the essence of the offence and could reasonably be foreseen 
(Streletz, Kessler and Krenz v. Germany [GC], nos. 34044/96, 35532/97 and 
44801198, § 50, ECHR 2001-II; K.-H W v. Germany [GC], no. 37201197, § 85, 
ECHR 2001-II (extracts); Jorgic v. Germany, no. 74613/01, §§ 101-109, 
12 July 2007; and Korbely v. Hungary [GC], no. 9174/02, §§ 69-71, 19 
September 2008).458 

237. The Pre-Trial Chamber considers that as far as the requirements of foreseeability and 

accessibility are concerned, at this stage of the proceedings, it shall only examine 

whether they pass the objective test as an examination of the subjective test would 

require a factual determination which is not within the Pre-Trial Chamber's jurisdiction. 

An objective test of accessibility and foreseeability is consistent both with the Pre-Trial 

456 The Pre-Trial Chamber finds that it can seek guidance from the jurisprudence of the ECHR in relation to the 
principle oflegality because Article 7 of the ECHR served as a model for the drafting of Article 15 of the ICCPR 
(See ICCPR Commentary, page 275) and as can be seen from the texts of both articles, they are almost identical. 
457 ECHR, art 7; ECtHR, Sunday Times v United Kingdom, Application no. 6538174, 26 April 1979, para 49; 
ECtHR, X Ltd and Yv. United Kingdom, Application no. 8710179, 1982, para 9; ECtHR, G v Federal Republic 
of Germany, Application no. 13079/87, 6 March 1989, para 1; ECtHR, Kokkinakis v Greece, Application no. 
14307/88, 25 May 1993, para 52; ECtHR, C.R. v. United Kingdom, Application no. 87 Kb20190/92, 22 
November 1995, paras 32 - 34; ECtHR, S. W. v. United Kingdom, Application no. 92 Kb20166/92, 22 November 
1995, paras 34-36. 
458 ECtHR, Kononov v. Latvia, Application no. 36376/04, 17 May 2010, para. 185 (emphasis added). 
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Chambers' previous decisions and with the systemic division between the competencies 

of the Pre-Trial Chamber and the Trial Chamber as envisaged by the Internal Rules. 

Without applying the facts to the current case, the Pre-Trial Chamber shall examine 

merely whether the Co-Investigating Judges have adduced evidence that the Charged 

Persons were reasonably likely to have been aware of the state of law in relation to the 

crimes and modes of liability in question at the relevant time. 

238. The Pre-Trial Chamber finds that for the standard of the principle of legality to be met 

in the ECCC the requirement for existence of the crime in domestic law is not absolute, 

it is rather optional. It is sufficient to find that the crime or mode of liability existed in 

one of the other bodies of law mentioned in point (2) in paragraph 226 above. 

239. The Pre-Trial Chamber finds, as also explained below, that the Co-Investigating Judges 

summary in paragraphs 1301 - 1304 of the Closing Order on the principle of legality 

applied before the ECCC is correct. 

240. The Pre-Trial Chamber examines in the paragraphs that follow, within the limits of the 

issues raised in this Ground of Appeal, whether the Co-Investigating Judges in the 

Closing Order found that the criminal acts or forms of liability with which Ieng Sary is 

indicted existed in law under one of the three options counted in point (2) under paragraph 

226 above and whether the Co-Investigating Judges have shown that the Accused was 

reasonably likely to have been aware of the state of law at the relevant time. 

241. The Pre-Trial Chamber first notes that the Co-Investigating Judges in the Closing Order 

indict Ieng Sary with: Crimes Against Humanity; Genocide and Grave Breaches of the 

Geneva Conventions of 12 August 1949 ("Grave Breaches"). The forms ofliability Ieng 

Sary is indicted with include: joint criminal enterprise; planning, instigating, ordering, 

or aiding and abetting ("planning and instigating"); and superior responsibility. 

111/210 
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Cambodia acquired sovereign autonomy to accede to the Genocide Convention 
upon joining the "French Union" in 1949. The United Nations accepted 
Cambodia's accession and there is no record of any legal challenge with 
respect to this accession. The Genocide Convention received the twenty 
ratifications and accessions required for its entry into force in 1951. Thus, the 
crime of genocide was part of international law applicable in Cambodia at the 
relevant time. 

243. The Pre-Trial Chamber, having examined the sources used by the Co-Investigating 

Judges to support their finding in paragraph 1310 of the Closing Order finds that their 

conclusion that the crime of Genocide existed in law at the relevant time is 

substantiated. The Genocide Convention was treaty law which was unquestionably 

binding on Cambodia, by its accession, at the time of the alleged offences in 1975-79. 

This finding by the Co-Investigating Judges fulfills one of the requirements of the 

principle of legality enumerated above. 

244. Although the Genocide Convention was not implemented in Cambodian law during the 

period 1975-1979, it is governed by the principle of pacta sunt servanda.459 As Avocats 

Sans Frontieres noted in their brief, Article 27 of the 1969 Vienna Convention on the 

Law of Treaties prohibits parties to a treaty from invoking internal law as justification 

for failure to perfonn their obligations.46o In addition, thejus cogens nature of the crime 

of genocide alleged in the Closing Order is sufficient to justify prosecution, regardless 

of the specific provisions of Cambodia's domestic law.461 All these clearly indicate that 

individuals may incur criminal liability for committing genocide. 

459 Art. 26 of the Vienna Convention on the Law of Treaties: "Every treaty in force is binding upon the parties to 
it and must be performed by them in good faith." 
460 Civil Party Lawyers Observations I, para. 15. 
461 See, e.g., Advisory Opinion on the Reservations to the Genocide Convention, ICI Reports, 1951 (n.l14) 52 
(advising that the provisions of the Genocide Convention should be seen as "binding upon the [other states], 
even though they have not expressly accepted them: such conventions establish a kind of binding custom, or 
rather principles which must be observed by all states by reason of their interdependence and of the existence of 
an international organization. 
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245. The Pre-Trial Chamber notes that, in this ground of appeal, the Co-Lawyers do not 

challenge the very existence in law of genocide, they take issue with the fact that 

genocide did not exist in Cambodian law and that liability for genocide was not 

accessible to Ieng Sary at the relevant time. The Pre-Trial Chamber notes that the fact 

that Cambodia did not enact enabling legislation pursuant to its obligation under Article 

V of the Genocide Convention does not relieve the Accused of liability.462 The 

enactment of enabling legislation is not a condition for a convention to become binding 

on its State parties, it is rather an obligation placed upon each State party to complete 

certain actions subsequent to the adoption of the treaty which has already become 

through the actions of the State by becoming a Party to the convention. The Pre-Trial 

Chamber notes that it is a recognised463 principle of international customary law that: 

The fact that internal law does not impose a penalty for an act which 
constitutes a crime under international law does not relieve the person who 
committed the act from responsibility under internationallaw.464 

246. As far as the other requirements of the principle of legality are concerned, the Pre-Trial 

Chamber finds that the Co-Investigating Judges' conclusion in paragraph 1305 of the 

Closing Order, that because the Genocide Convention was "legally binding on 

Cambodia" it "can be considered to have been sufficiently accessible to the Charged 

Persons as members of Cambodia's governing authorities" is correct and complies with 

the objective test for accessibility. The fact that genocide was criminal was also 

accessible to the Accused because of the pre-existing customary nature of the rule 

which the Genocide Convention codified and because of the nature of the rights 

allegedly infringed. In this respect, the Pre-Trial Chamber notes that the Genocide 

Convention was preceded in 1946 by a Resolution of the General Assembly of the 

United Nations recognising genocide as an international crime and agrees that it would 

462 Genocide Convention, Art. v: The Contracting Parties undertake to enact, in accordance with their respective 
Constitutions, the necessary legislation to give effect to the provisions of the present Convention and, in 
particular, to provide effective penalties for persons guilty of genocide or of any of the other acts enumerated in 
Art. III. 
463See: Attorney General of Israel v Eichmann, Israel Supreme Court (1962), reprinted in 36 ILR 28, ("Eichmann 
case"), p. 296-297 and also Machteld Boot, "Genocide, crimes against humanity, war crimes: nul/um crimen 
sine lege and the subject matter jurisdiction of the International Criminal Court, School of Human Rights 
Research Series, V. 12), 14. 
464 Principles of International Law Recognized in the Charter of the Nuremberg Tribunal and in the Judgment of 
the Tribunal, International Law Commission: 1950, ("Nuremberg Principles"), Principle II. 
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have been putting individuals on notice that they would be subject to prosecution and 

could not invoke their own domestic laws in defence to such charge.465 In its advisory 

opinion on reservations to the Convention, the International Court of Justice wrote: 

[the] origins of the Convention show that it was the intention of the United 
Nations to condemn and punish genocide as 'a crime under intemationallaw' 
involving a denial of the right of existence of entire human groups, a denial 
which shocks the conscience of mankind and results in great losses to 
humanity, and which is contrary to moral law and to the spirit and aims of the 
United Nations. The fIrst consequence arising from this conception is that the 
principles underlying the Convention are principles which are recognized by 
the civilized nations as binding on states, even without any conventional 
obligations.466 

247. The Pre-Trial Chamber notes that the General Assembly Resolution and the 

International Court of Justice (lCJ) decision, in addition to the Genocide Convention, 

put individuals on notice that genocide was an international crime, which would expose 

violators to prosecution regardless of the deficiencies of a government's domestic laws, 

for more than twenty years preceding the commission of the alleged crimes in this case. 

248. Furthermore, the definition of this crime of genocide has been universal, predictable and 

constant, being defined identically in the Genocide Convention and the ECCC Law. 

249. The Pre-Trial Chamber finds that the Co-Investigating Judges correctly applied the 

standard of the principle of legality in relation to the charge of genocide and this part of 

the appeal ground is dismissed. 

Crimes Against Humanity 

250. Paragraph 1313 of the Closing Order provides: "[ c ] rimes against humanity were part of 

the international law applicable in Cambodia at the relevant time." 

465 The Crime of Genocide, UN G.A. Res. 96(1), adopted on 11 December 1946. 
466 "Reservation to the Convention on the Prevention and Punishment of the Crime of Genocide (Advisory 
Opinion)", ICJ Reports 16,28 May 1951 quoted in Legality of the Threat or Use of Nuclear Weapons (AdviSOry 
Opinion), ICJ Reports 226, 8 July 1996, para. 31. 
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251. The Pre-Trial Chamber notes that, in this ground of appeal, the Co-Lawyers do not 

challenge the existence in law of the crimes against humanity at the relevant time. They 

argue that the Co-Investigating Judges erred in finding that "liability for crimes against 

humanity would be sufficiently accessible with particular regard to the World War II 

trials held in Nuremberg and Tokyo.,,467 

252. The Pre-Trial Chamber observes that as far as accessibility and foreseeability are 

concerned, the Co-Investigating Judges' reason in paragraph 1306 of the Closing Order 

"[ w lith respect to crimes against humanity, their prohibition under customary law is 

considered to have been sufficiently accessible to the Charged Persons, with particular 

regard to the World War II trials held in Nuremberg and Tokyo." 

253. Without applying the facts to the current case, the Pre-Trial Chamber shall examine 

merely whether the Co-Investigating Judges have adduced evidence that shows that the 

Charged Persons were reasonably likely to have been aware of the state of international 

law in relation to crimes against humanity at the relevant time. The Pre-Trial Chamber, 

reading the paragraphs of the Closing Order 1306 and 1313 together, finds that the Co­

Investigating Judges have met the objective test. Thus, an examination of the sources 

used in support of paragraph 1313 of the Closing Order shows that in 1946, the United 

Nations General Assembly unanimously affirmed the Nuremberg principles468 and in 

1950 the International Law Commission codified the Nuremberg Principles pursuant to 

the General Assembly's Direction of 1947.469 These facts show that crimes against 

humanity, which are enumerated in the Nuremberg principles, had, by 1950, attained 

customary status, which is a strong indication that the requirements of accessibility and 

foreseeability are met.470 The Pre-Trial Chamber notes that Principle I of the 

Nuremberg Principles reads: "any person who commits an act which constitutes a crime 

under international law is responsible therefore and liable to punishment." In addition, 

467 See summary of Co-Lawyers arguments in para 206 above. 
468 Affirmation of the Principles of International Law Recognized by the Charter of the Nuremberg Tribunal, 
G.A. Res. 95 (I), U.N. GAOR, 1st Sess., pt. 2, at 1144, U.N. Doc. Al236, II December 1946. 
469 Formulation of the Principles Recognized in the Charter of the Nuremberg Tribunal and in the Judgement of 
the Tribunal, U.N. G.A. Res. 177(11), 123rd PI. Mtg., 21 November 1947, ("Formulation of the Nuremberg 
Principles") 
470 Formulation of the Nuremberg Principles. 
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in late 1950, the General Assembly resolved that the Nuremberg Principles be sent to 

the governments of Member States, and that any comments and observations made as a 

result would assist in the preparation of a future draft code of offences against the peace 

and security of mankind.471 The Pre-Trial Chamber notes that the definition of crimes 

against humanity in the Nuremberg Principles, which is similar to that in the ECCC 

Law, was sufficiently specific by 1975 under customary international law. The Pre-Trial 

Chamber finds that such circumstances, as the ones mentioned in the Closing Order, 

combined with the appalling nature of such crimes, would have been putting individuals 

on notice that they would be subject to prosecution for crimes against humanity. 

254. The Pre-Trial Chamber finds that the Co-Investigating Judges correctly applied the 

standard of the principle of legality in relation to the charge of crimes against humanity 

and this part of the appeal ground is dismissed. 

Grave Breaches: 

255. Paragraph 1316 of the Closing Order reads: 

"Grave Breaches" of the Geneva Conventions provisions of 12 August 1949 
were part of the intemationallaw applicable in Cambodia at the relevant time. 
These Conventions entered into force on 21 October 1950. Cambodia acceded 
thereto on 8 December 1958 as a sovereign State and there is no record of any 
legal challenge with respect to that accession. 

256. The Pre-Trial Chamber, having examined the sources used by the Co-Investigating 

Judges to support their finding in paragraph 1316 of the Closing Order finds that their 

conclusion that Grave Breaches existed in law at the time of the indictment is 

substantiated. It is clear that the Geneva Conventions were treaty law which was 

unquestionably binding on Cambodia, by its accession, at the time of the alleged 

offences in 1975-79. This Co-Investigating Judges' finding is sufficient to fulfill one of 

the requirements of the principle of legality.472 The Pre-Trial Chamber also notes that 

471 Fonnulation of the Niirnberg Principles, U.N. G.A. Res. 488(v), 320th Pl. Mtg., 12 December 1950. 
472 See in addition Pre-Trial Chamber's observations in para. 244 above in this decision. 
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all of the four Geneva Conventions contain a provision explicitly providing that grave 

breaches of the Conventions merit universal, mandatory criminal jurisdiction among the 

contracting states.473 In addition, the jus cogens nature of crimes of grave breaches of 

the Geneva Conventions alleged in the Closing Order is sufficient to justify prosecution, 

regardless of the specific provisions of Cambodia's domestic law.474 

257. As far as accessibility and foreseeability are concerned, the Pre-Trial Chamber finds 

that the Co-Investigating Judges' conclusion in paragraph 1305 of the Closing Order 

that because the grave breaches Conventions were "legally binding on Cambodia" it 

"can be considered to have been sufficiently accessible to the Charged Persons as 

members of Cambodia's governing authorities" is also correct. The Pre-Trial Chamber 

notes that the Geneva Conventions explicitly prohibit and identify offences listed in 

Article 6 of the ECCC Law and the Closing Order as criminal offences.475 The fact that 

Grave Breaches were criminal was also accessible to the Accused because of the pre­

existing customary nature of the rule which the Geneva Conventions codified and the 

nature of the rights allegedly infirged. 

258. The Pre-Trial Chamber finds that the Office of the Co-Investigating Judges correctly 

applied the standard of principle of legality in relation to the charge of Grave Breaches 

and this part of the appeal ground is dismissed. 

Modes of criminal responsibility: 

259. Paragraph 1318 of the Closing Order reads: 

All of the modes of criminal responsibility set out in Article 29 (new) of the 
ECCC Law were part of international law applicable in Cambodia at the 
relevant time. This article provides that any suspect who committed (including 
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by way of a joint criminal enterprise: JCE I or II); ordered; instigated; planned; 
or aided and abetted any of the crimes provided for in the ECCC Law shall be 
individually responsible for the crime. 

260. The Pre-Trial Chamber, having examined the sources used by the Co-Investigating 

Judges to support their finding in paragraph 1318 of the Closing Order finds that their 

conclusion that all modes of liability existed in law at the time of the alleged offences is 

substantiated.476 

261. As far as accessibility and foreseability are concerned, the Pre-Trial Chamber notes that 

paragraph 1307 of the Closing Order reads: 

The modes of criminal responsibility set out in the ECCC Law were partly 
incorporated in the 1956 Cambodian Penal Code as set out below, and as such 
these modes of liability were sufficiently accessible to the Charged Persons. 
The remaining modes of liability, namely joint criminal enterprise, instigation 
and superior responsibility, were also set out under international law through 
sources such as the trials following W orId War II and as such can be 
considered sufficiently accessible to the Charged Persons. 

262. The Pre-Trial Chamber observes that in this Ground of Appeal, the Co-Lawyers do not 

challenge the existence of the modes of liability in law at the relevant time, they rather 

complain that "it would not be foreseeable to Mr. Ieng Sary that he could be tried in a 

domestic court for [ ... ] forms of liability which did not exist in Cambodian domestic 

law at the relevant time. These [ ... ] forms of liability would also not have been 

accessible to him simply because they may have existed in some post-World War II 

jurisprudence. " 

263. The Pre-Trial Chamber reiterates that for the foreseeability and accessibility test to be 

complied with in the ECCC it will apply the international standard for the principle of 

legality, therefore the fact that the notion of command responsibly existed in customary 

international law is a strong indication thereof. The Pre-Trial Chamber provides more 

476 For more details on Pre-Trial Chamber's fmdings in this respect, see Section discussing the merits of Ground 
eleven of Appeal below in this decision. 
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detailed reasoning in this respect in the Section discussing the merits of Ground eleven 

of Appeal below in this decision. 

264. The Pre-Trial Chamber finds that the Co-Investigating Judges correctly applied the 

standard of the principle of legality in relation to the modes of liability and this part of 

the appeal ground is dismissed. 

265. This Ground of Appeal is dismissed. 

4. Ground Five (National Crimes) 

Summary of submissions: 

266. The Co-Lawyers submit that the Co-Investigating Judges erred in law by holding that 

the ECCC has jurisdiction to apply Article 3 (new) of the ECCC Law (national crimes). 

The errors alleged by the Co-Lawyers include: 

a. The application of Article 3 (new) of the ECCC Law violates Ieng Sary's right 

to be treated equally before the law, guaranteed in Article 31 of the Cambodian 

Constitution, Article 3 of the CPC, Article 7 of the Universal Declaration of 

Human Rights ("UDHR") and Article 14(1) of the ICCPR, as said provision 

only applies when the crimes are charged before the ECCC; 

b. The application of Article 3 (new) of the ECCC Law violates the principle of 

non-retroactivity enshrined in Article 6 of the 1956 Penal Code, Article 11(2) 

of the UDHR and Article 15(1) of the ICCPR; 

c. It was an error for the Co-Investigating Judges to apply Article 3 (new) of the 

ECCC Law despite a disagreement between them; 

d. The Co-Investigating Judges did not set out the facts which support the 

application of Article 3 (new) of the ECCC Law and failed to state which form 
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267. The Co-Prosecutors responded that "the extension of the statute of limitation does not 

violate the principle of legality because the crimes that [ ... ] Ieng Sary [is] indicted with 

at the ECCC are exactly the same that were in existence between 1975 and 1979".477 In 

any event, the criminalisation of these crimes belongs to the general principles of law 

recognized by the community of nations; hence, pursuant to Article 15(2) of the ICCPR, 

the principle of legality cannot bar their prosecution.478 They argue that the statute of 

limitation had not expired when it was extended for the first time in 2001 as it was 

tolled479 until the establishment of the State of Cambodia in 1993480 and, in addition, 

Cambodia has an international obligation to prosecute these crimes which also 

constitute crimes against humanity, grave breaches of the Geneva Convention and 

violations of the Torture Convention.48
! They further argue that "[t]he decision to 

prosecute [Ieng Sary] before an extraordinary procedure conforms to [his] right to 

equality before the law as this prosecution is based on internationally recognized 

reasonable and objective criteria,,482 and that the Cambodian Constitutional Council has 

already confirmed the constitutionality of the extension of the statute of limitations, 

notably in the light of Article 31 of the Cambodian Constitution, which enshrines the 

right to be equal before the law.483 

268. The Co-Lawyers for the Civil Parties (Group ASF France) responded along the same 

lines as the Co-Prosecutors, arguing that the statute of limitation was tolled until 1993 

and had therefore not expired in 2001 when it was extended484 and that the Trial 

Chamber's decision did not prevent the Co-Investigating Judges from sending Ieng Sary 

to trial for national crimes.485 They add "the Accused ought to be indicted for the 

domestic crimes in order to avoid the risk of acquittal at trial on all other charges".486 

477 Co-Prosecutors Response, para. 87. See also paras 90-94. 
478 Co-Prosecutors Response, paras 95-97. 
479 Tolling is a legal doctrine which allows for the pausing or delaying of the running of the period of time set 
forth by a statute of limitations. 
480 Co-Prosecutors Response, para. 87. See also paras 107-114. 
481 Co-Prosecutors Response, para. 87. See also paras 119-121. 
482 Co-Prosecutors Response, para. 88. See also paras 125-130. 
483 Co-Prosecutors Response, paras 100-102. 
484 Civil Party Lawyers Observations I, paras 38-39. 
485 Civil Party Lawyers Observations I, para. 41. 
486 Civil Party Lawyers Observations I, para. 42. 
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269. The Co-Lawyers for Ieng Sary reply that "the scope of international fair trial principles 

is broader than what is expressly stated in the ICCPR" and include the prohibition of 

retroactive application of the law, as part of the right to legal certainty.487 They argue 

that Cambodia's position as to whether the statute of limitation can be extended before 

its expiry is uncertain488 and that the Decision of the Constitutional Council does not 

mean that the ECCC has jurisdiction to apply Article 3 (new) of the ECCC Law.489 

They further submit that the statute of limitation has not been tolled by the Cambodian 

legislature and, indeed, that the Cambodian justice system was "functioning" since 

1979.490 In the Co-Lawyers' view, "there is no customary international obligation not to 

recognize statutes of limitations" and the issue here is whether "jurisdiction exists to try 

analogous offences as domestics crimes on the basis of the underlying domestic legal 

framework".491 Finally, they argue that the issue pertaining to the right to equal 

treatment "is not who may be tried at the ECCC, but what law may be applied", 

referring to the fact that the ECCC is applying a law which is no longer applicable in 

other Cambodian Court.492 

270. The Co-Lawyers for Ieng Sary replied to the observations filed by the Co-Lawyers for 

the civil party by essentially reiterating the arguments raised in response to the Co­

Prosecutors and emphasising that "[i]f valid law with which to charge an accused does 

not exist or no longer exists, law may not be created or reactivated to fill the gap".493 

Discussion: 

271. The Pre-Trial Chamber considers first the third argument raised by the Co-Lawyers, 

namely whether the Co-Investigating Judges committed an error by sending Ieng Sary 

to trial for the national crimes despite a disagreement between them, before determining 

487 Ieng Sary Reply, para. 41. See also para. 43. 
488 Ieng Sary Reply, para. 44. 
489 Ieng Sary Reply, paras 48-51. 
490 Ieng Sary Reply, paras 54-57. 
491 Ieng Sary Reply, paras 58-59. 
492 Ieng Sary Reply, paras 62-63. 
493 Ieng Sary Reply to the Civil Party Lawyers Observations I, para. 17. 
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whether the application of Article 3 (new) of the ECCC Law would violate the principle 

of legality or the accused's right to be treated equally before the law and, finally, 

whether the indictment sufficiently states the facts and modes of liability applicable to 

these crimes. 

Whether the Co-Investigating Judges erred by sending Ieng Sary to trial for national 

crimes despite a disagreement between them 

272. The Pre-Trial Chamber observes that in the section of the Closing Order dealing with 

the national crimes, the Co-Investigating Judges gave a chronological statement of facts 

in relation to the treatment of the issue in Case 001 whereby the various ECCC 

instances seised of the case have adopted different views. They emphasised that the 

Trial Chamber, in the absence of an affinnative majority, could not consider the guilt or 

innocence of the accused for these crimes as the international judges were unable to 

conclude that the limitation period applicable to domestic crimes had been suspended 

between 1979 and 1993 and they found that prosecution was no longer possible after the 

promulgation of Articles 3 and 3 (new) of the ECCC Law, i.e. in 2001 and 2004 

respectively.494 In these circumstances, the Co-Investigating Judges, who were 

requested by the Co-Prosecutors to send the accused for trial for the national crimes, 

found themselves "in a procedural stalemate, which is partly due to the hybrid structure 

of the ECCC".495 They therefore adopted the following approach: 

They [the Co-Investigating Judges] have endeavoured to issue a common text 
on the questions of being tried twice for the same facts, the limitation period 
for the relevant national crimes, and on the effect of the Constitutional Council 
decision of 12 February 2001, but have not been able to. In this context, in 
order to resolve the stalemate, without having recourse to the procedure 
contained in the rules regarding disagreements, which would put into peril the 
entire legal process, the Co-Investigating Judges, taking into account their 
obligation to make a ruling within a reasonable· time under the terms of the 
Rule 21.4 and the waiting of the victims who wish that there be an end to the 
investigation as soon as possible they have decided by mutual agreement to 

494 Closing Order, para. 1570. 
495 Closing Order, para. 1574. 
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grant the Co-Prosecutors' requests, leaving it to the Trial Chamber to decide 
what procedural action to take regarding crimes in the Penal Code 1956.496 

273. The Co-Investigating Judges conclude that "[i]n view of all of these elements, they will 

order the sending of the Charged Persons before the Trial Chamber for charges of 

murder, torture and religious persecution, crimes defined and punishable by the Penal 

Code 1956.,,497 

274. The Pre-Trial Chamber observes that the Co-Investigating Judges could not agree on a 

legal reasoning on the issue as to whether the accused can be send for trial for the 

national crimes. However, they "have decided by mutual agreement to grant the Co­

Prosecutors' requests,,498 and did agree on the conclusion to send the accused for trial 

for the national crimes.499 This course of action, contrary to the Co-Lawyers' assertion, 

does not amount to a violation of the accused's right to be presumed innocent nor to an 

ultra vires500 decision for failure to have followed the disagreement procedure provided 

for in Internal Rule 72. The Co-Investigating Judges are under no obligation to seise the 

Pre-Trial Chamber when they do not agree on an issue before them, the default position 

being that the "investigation shall proceed" which is coherent with the approach taken 

by the Co-Investigating Judges in the current case. 

275. The Pre-Trial Chamber recalls that in the case of requests for investigative action made 

to the Co-Investigating Judges and as appealed to the Pre-Trial Chamber, actions taken 

or requests granted by only one investigating judge have been upheld. In the Decision 

on Nuon Chea's and Ieng Sary's Appeal Against the Co-Investigating Judges Order on 

Requests to Summons Witnesses50I
, the Pre-Trial Chamber considered and dismissed 

the submissions made by the Charged Persons Nuon Chea and Ieng Sary that the 

request to interview the former King of Cambodia and six government officials could 

496 Closing Order, para. 1574. 
497 Closing Order, para. 1576. 
498 Closing Order, para. 1574. 
499 Closing Order, para. 1576. 
500 The meaning in English of the Latin term ultra vires is: "Unauthorized; beyond the scope of power allowed or 
granted [ .. J by law"; Black's Law Dictionary. 
501 Decision on Nuon Chea's and Ieng Sary's Appeal Against the Co-Investigating Judges' Order on Requests to 
Summons Witnesses, 8 June 2010, D314/1I8. 

1231210 
Decision on Ieng Sary's Appeal against the Closing Order 



00661908 

002/19-09-2007-ECCC/OCIJ (PTC75) 

1n1SlNo: D427/1/30 

not be properly granted if not agreed to by both Investigating Judges. Since only one 

Investigating Judge signed the invitation or summons to the specified persons, the Pre­

Trial Chamber had to consider whether this course was permissible. The Pre-Trial 

Chamber concluded that it would not concern itself with the disagreement between the 

Co-Investigating Judges because it was not a factor that had prevented investigative 

action from taking place. 502 

276. The Pre-Trial Chamber further recalls its prevIOUS determination regarding the 

disagreement between the Co-Prosecutors pursuant to Internal Rule 71(2) whereby the 

Pre-Trial Chamber was seised with a disagreement between the national and 

international Co-Prosecutors concerning the submissions of two new Introductory 

Submissions to the Co-Investigating Judges for judicial investigation. The Pre-Trial 

Chamber found that the scope of review in that case was limited to settling the specific 

issues upon which the Co-Prosecutors disagreed. 503 The Pre-Trial Chamber noted that 

the law applicable before the ECCC contemplates disagreements and that it was 

foreseen that this extended to disagreements between the Co-Prosecutors.504 In addition, 

the Pre-Trial Chamber considered that the law applicable before the ECCC "clearly 

indicate[s] that one Co-Prosecutor can act without the consent of the other Co­

Prosecutor if neither one of them brings the disagreement before the Pre-Trial Chamber 

within a specific time limit".505 As such, the fact that there was a disagreement did not 

render the recommendation of the international Co-Prosecutor invalid. 

277. Although the argument raised by the Co-Lawyers must fail, the Pre-Trial Chamber finds 

that the situation described above led the Co-Investigating. Judges to issue an order that 

lacks reasoning. The Pre-Trial Chamber shall therefore, in the light of the arguments 

raised by the Co-Lawyers, conduct its own analysis to determine whether the ECCC has 

jurisdiction over the national crimes and thus if the Co-Investigating Judges erred in 

502 Decision on Nuon Chea's and Ieng Sary's Appeal Against the Co-Investigating Judges' Order on Requests to 
Summons Witnesses, 8 June 2010, D314/1/8, para. 23 
503 Considerations of the Pre-Trial Chamber Regarding the Disagreement Between the Co-Prosecutors Pursuant 
to Internal Rule 71, 18 August 2009, ("Considerations Regarding the Disagreement Between the Co­
Prosecutors") para. 24. 
504 Considerations Regarding the Disagreement Between the Co-Prosecutors, para. 16. 
505 Considerations Regarding the Disagreement Between the Co-Prosecutors, para. 16 . 
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sending the accused for trial for these crimes. As a result, it shall substitute its reasoning 

to that of the Co-Investigating Judges. 

Whether the application of Article 3 (new) of the ECCC Law violates the principle of 

non-retroactivity 

278. The Pre-Trial Chamber recalls that under Article 3 (new) of the ECCC Law, the ECCC 

has jurisdiction to try accused persons for homicide, torture and religious persecution 

under the 1956 Penal Code.506 During the period of the temporal jurisdiction of the 

ECCC, namely 17 April 1975 to 6 January 1979, the 1956 Penal Code was in effect.507 

"Article 109 of the 1956 Penal Code establishes a ten year limitation period for felonies, 

five years for misdemeanours and one year for petty offences. These run from the date 

of the commission and are interrupted by judicially-ordered investigations.,,508 "On a 

plain reading of Articles 109 to 114 of the 1956 Penal Code [ ... ], in the absence of any 

act of investigation or prosecution which interrupted the limitations period in relation to 

the domestic crimes",509 this period expired ten years after the indictment period, 

namely between 17 April 1985 to 6 January 1989.5\0 Finally, "Article 3 and Article 3 

(new), which were promulgated in 2001 and 2004 respectively, added an initial 20 years 

and subsequently 30 years to the limitation period, thus extending this total period to 40 

years".511 

279. By Article 3 and 3 (new) of the ECCC Law, the National Assembly of Cambodia has 

extended the statute of limitations for the national crimes of murder, torture and 

religious persecutions as defmed in the 1956 Penal Code, applicable during the 

temporal jurisdiction of the ECCC, of 20 and then 30 years. The legality of this 

506 Article 3 (new) of the ECCC Law. 
507 Case File No. 001l18-07-2007/ECCC/TC, Decision on the Defence Preliminary Objection concerning the 
Statute of Limitations for Domestic Crimes, 26 July 2010, EI87 ("Decision on Statute of Limitations for 
Domestic Crimes"), para. 12. 
508 Decision on Statute of Limitations for Domestic Crimes, para. 10. 
509 Decision on Statute of Limitations for Domestic Crimes, ftn. 13 ( "Articles 112-114 of the 1956 Penal Code 
providing that any act of investigation or of prosecution interrupts the time limit, which resumes after the last 
such act (in the case of a felony), for a new period of 10 years.") 
510 Decision on Statute of Limitations for Domestic Crimes, para. 12. 
511 Decision on Statute of Limitations for Domestic Crimes, para. 13; Article 33 (new) (2) of the ECCC Law. 
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extension under Cambodian law was confirmed by the Constitutional Council on 12 

February 2001.512 

280. The ECCC has no authority to review the legality, with regards to Cambodian law, of 

the extension of the statutes oflimitations by the National Assembly, nor the decision of 

the Constitutional Council. 513 Hence, Article 3 (new) of the ECCC Law in principle 

gives the ECCC jurisdiction over national crimes. However, as emphasised in the 

reasoning of Ground Three above, the ECCC "shall exercise their jurisdiction in 

accordance with international standard of justice, fairness and due process of law, as set 

out in Articles 14 and 15 of the 1966 International Covenant on Civil and Political 

Rights". Therefore, the Pre-Trial Chamber shall, in the light of the arguments raised by 

the Co-Lawyers, determine whether the application of Article 3 (new) violates the 

principle oflegality enshrined in Article 15(1) of the ICCPR. 

281. The Pre-Trial Chamber has previously found that the principle of legality is respected 

where the charged crimes are provided for under the ECCC Law as well where they 

have existed in national or international law at the time of the alleged criminal conduct. 

Here, the Co-Lawyers acknowledge that the indicted crimes of homicide, torture and 

religious persecution set out in Article 3 (new) were criminalised in 1975-1979 and do 

not dispute that prosecution for these crimes was foreseeable in 1975-1979.514 They 

submit that "the issue is that the possibility of prosecuting these crimes more than thirty 

years into the future did not exist in Cambodian law at the relevant time".515 In their 

view, the principle of legality enshrined in Article 15(1) of the ICCPR forbids the 

retroactive application of law and thus encompasses a protection against the extension 

of a statute of limitation that had expired. Hence, the Co-Lawyers invite the Pre-Trial 

Chamber to extend the strict sense of the principle of legality as defined above to 

512 Constitutional Council, Decision No. 040/00212001, 12 February 2001. 
513 Case File No. 001l18-07-2007-ECCCIOCIJ(PTC01), Decision on Appeal Against Provisianl Detention Order 
of Kaing Guek Eav alias "Duch", Pre-Trial Chamber, 3 December 2007, C5/45 (where the Pre-Trial Chamber 
hold that there is "no right for any of its Chambers to review decisions from courts outside the ECCC"). See 
also the view of the Cambodian Judges in the Decision on Statutes of Limitation, para. 38. 
514 Ieng Sary Appeal, para. 159. 
515 IengSary Appeal, para. 159. 
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conclude that the period during which a cnme can be prosecuted shall also be 

foreseeable and accessible to an accused at the time of the commission of such crime.516 

282. As noted by the international Judges in the Trial Chamber in Case 001, the principle of 

legality under Article 15(1) of the ICCPR does not "refer directly to limitation periods. 

[It does] not unequivocally interpret the scope of international fair trial principles in 

relation to the retroactive consideration or repeal of statutes oflimitations.,,517 The Pre­

Trial Chamber notes however that the ECtHR has considered that the reactivation of a 

criminal action which had already become subject of limitation might violate the 

principle of foreseeability inherent to the principle of legality enshrined in Article 

15(1).518 This is not the case however, where the extension of the statute of limitations 

occurs before its expiry.519 Indeed, the Co-Lawyers do not argue that such extension 

would violate the principle of legality. As pointed out by the Trial Chamber and further 

developed below, national practice further supports the position that statutes of 

limitations can be extended before their expiry52o. The Pre-Trial Chamber considers that 

the extension of the statute of limitation before its expiry is a matter of State policy and 

does not trigger any issue with regards to the principle of legality. 

283. The Pre-Trial Chamber will now tum to determine whether the national crimes were 

time barred when the statute of limitation was extended in 2001 by the adoption by the 

National Assembly of the Ecce Law. 

516 Ieng Sary Appeal, para. 164. The Pre-Trial recalls that it is separately seised of the appeal against the Closing 
Order of the accused Ieng Thirith who also challenges the ECCC's jurisdiction over national crimes, notably on 
the basis that the extension of the statute of limitation by Article 3 (new) of the ECCC Law violates the principle 
of legality. Considering that Ieng Thirith did not present any argument to explain that the principle of legality 
shall be seen in a broader sense than its common acceptation, the Ground of Appeal was addressed, in the 
Decision on Ieng Thirith Appeal against the Closing Order, in the light of the strict sense of the principle of 
legality, as described in the Section discussing merits of Ground three of Appeal above in this decision. 
517 Decision on Statute of Limitations for Domestic Crimes, para. 42. 
518 ECtHR, Kononov v. Latvia, Application no. 36376/04, Judgement (Referral to the Grand Chamber), 24 July 
2008, paras 144-146. This conclusion has been undisturbed by the Grand Chamber: Judgement, 17 May 2010, 
paras 228-233. 
519 ECtHR, Coeme and others v. Belgium, Applications nos. 32492/96, 32547/96, 32548/96, 33209/96 and 
33210196, Judgement, 22 June 2000, paras 149-151. 
520 Decision on Statute of Limitations for Domestic Crimes, para. 17. 
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284. The Pre-Trial Chamber observes that the 10 year period prescription for the national 

crimes provided for in the 1956 Penal Code had elapsed by the time the ECCC Law was 

adopted, in 2001. The ECCC Law only provides for an extension of the statute of 

limitation for the future, without explicitly addressing the issue of whether the crimes 

were time-barred at the time and thus the law had the effect of reopening cases after the 

expiry of the statute of limitation or whether the prescription has been tolled. The Pre­

Trial Chamber, which is asked to apply Article 3 (new) of the ECCC Law, shall 

therefore make such detennination, in the light of its obligation to ensure respect of the 

principle of legality. 

285. The underlying principle of statutes of limitations is to provide for a time frame within 

which criminal proceedings must be instituted. As such, it presupposes that judicial 

institutions operate effectively, so proceedings can be instituted.52l State practice 

contains several examples where statutes of limitation were suspended on the basis that 

the judicial institutions were not functioning, notably as a result of an ongoing conflict 

or a dictatorship regime. 522 Suspension of statutes of limitations when judicial 

521 See e.g.: Czech Republic, 1993 Act on the illegality of the Communist Regime, English translation in N.J. 
Kritz, Transitional Justice: How emerging democracies reckon with former regimes, United States Institute of 
Peace Press, 1995, vol. III, (stating that "the statute of limitations period for crimes shall not include the period 
from 25 February 1948 to 25 December 1989 if a legally effective conviction or acquittal from an accusation did 
not take place due to political reasons incompatible with the basic elements of the legal order of a democratic 
state"); Brown v. Hiatts, 82 U. S. 177 (1872) (stating that "Statutes of Limitation, in fixing a period within which 
rights of action must be asserted, proceed upon the principle that the courts of the country where the person to be 
prosecuted resides, or the property to be reached is situated, are open during the prescribed period to the suitor.") 
522 Control Council Law No. 10, Punishment of Persons Guilty of War Crimes, Crimes Against Peace and 
Against Humanity, 20 December 20 1945, 3 Official Gazette Control Council for Germany 50~55 (1946), Art. 
11(5) (which provides that "[i]n any trial or prosecution for a crime herein referred to, the accused shall not be 
entitled to the benefits of any statute of limitation in respect to the period from 30 January 1933 to 1 July 1945"); 
Official Journal for the British Occupied Zone (Verordnungsblattfor die Britische Zone), 23 May 1947, p. 65, 
Art. 3. ("The provisions on statutory limitations, with respect to the time frame from 30 January 1933 until 8 May 
1945, do not bar prosecution and punishment. The prescription is deemed to be suspended for that period.); 
Official Journal for the American Occupied Zone, 31 May 1946, containing four statutes which all have an 
identical provision on statutes of limitations in their Art. 2(3) ("In criminal proceedings (oo.) with regard to the 
crimes of one of the crimes mentioned above, the defendant is not entitled to benefit from the statute of 
limitation during the period from 30 January 1933 until 1 July 1945. For that period of time, the statute of 
limitation is deemed to be suspended."); Official Journal for the French Occupied Zone, 23 December 1946, p. 
151 ( "When, as a consequence of measures indicated in paragraph 5 have not taken place or have been 
postponed, or have not taken place or have been postponed because the perpetrator was protected by the NSDAP 
or one of its allied sections or related associations, the expiration of the prescription periods on these grounds 
until the entering into force of this decree, do not impede criminal prosecution, provided that criminal 
prosecution will be initiated within six month after the entering into force of this statute."); United States, An act 
in relation to the limitation of actions in certain cases, 11 June 1864 (stating that "[ w]henever, after such action-
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institutions are not functioning is also perceived as being necessary to protect the 

victims' right to reparation of serious violations of human rights resulting from crimes 

such as the ones subject to the jurisdiction of the ECCC, through prosecution of the 

authors of the crimes.523 The Pre-Trial Chamber therefore agrees with and adopts the 

civil or criminal - such have accrued, and such person cannot, by reason of such resistance of the laws, or such 
interruption of judicial proceedings, be arrested or served with process for the commencement of the action, the 
time during which such person shall be beyond the reach of legal process shall not be deemed or taken as any 
part of the time limited by law for the commencement of such action") reproduced and applied in Stewart v. 
Kahn,78 U.S. 11 (1870) E9/8.5; US Supreme Court, Hanger v. Abbott, 73 U.S. 532,1867 WL 11246, E9/7.14 
(fmding that the statute of limitations (for a civil claim) did not run while the courts in Arkansas were closed on 
account of a three-years rebellion); US Supreme Court, Brown v. Hiatts, 82 U. S. 177 (1872) 34; US Court of 
Appeal, Jean v. Dorelien, US 11 th Circuit, No. 04-15666, 1 December 2005 ("We note that every court that has 
considered the question of whether a civil war and a repressive authoritarian regime constitute 'extraordinary 
circumstances' which toll the statutes of limitations of the [Alian Tort Claim Act] and the [Torture Victim 
Protection Act] has answered in the affirmative."); Czech Republic, 1993 Act on the illegality of the Communist 
Regime, English translation in N.J. Kritz, Transitional Justice: How emerging democracies reckon with former 
regimes, United States Institute of Peace Press, 1995, Vol. III, p. 620; Czech Constitutional Court, Decision on 
1993 Act on the illegality of the communist regime, 21 December 1993, English translation in N.J. Kritz, 
Transitional Justice: How emerging democracies reckon with former regimes, United States Institute of Peace 
Press, 1995, Vol. III, p. 620 (confIrming the validity of the law, notably in the light of the principle of legality); 
Netherlands, 1943 Decree on criminal law in exceptional circumstances, adopted in 1947, Art. 27(a) (which 
retroactively tolled the prescription for war crimes from the time of their commitment until the entering into 
force of the Decree). 
523 Art. 2(3) of the ICCPR provides that "[e]ach State Party to the present Covenant undertakes: (a) To ensure 
that any person whose rights or freedoms as herein recognized are violated shall have an effective remedy, 
notwithstanding that the violation has been committed by persons acting in an official capacity" (emphasis 
added); IACtHR, Case of Myrna Mack Chang v. Guatemala, Judgement (Merits, Reparations and Costs), 25 
November 2003, paras 276-277 (stating that" the State must ensure that the domestic proceeding to investigate 
and punish those responsible for the facts in this case attains its due effects and, specifIcally, it must abstain from 
resorting to legal concepts such as amnesty, extinguishment, and the establishment of measures designed to 
eliminate responsibility."); IACtHR, Barrios Altos Case, Judgement, 14 March 2001, para. 41 (stating that 
"provisions on prescription and the establishment of measures designed to eliminate responsibility are 
inadmissible, because they are intended to prevent the investigation and punishment of those responsible for 
serious human rights violations such as torture, extrajudicial, summary or arbitrary execution and forced 
disappearance, all of them prohibited because they violate non-derogable rights recognized by international 
human rights law."). See also: Commission on Human Rights, Sub-Commission on Prevention of Discrimination 
and Protection of Minorities, Revised set of basic principles and guidelines on the right to reparation for victims 
of gross violations of human rights and humanitarian law prepared by Mr. Theo van Boven pursuant to Sub­
Commission decision 1995/1179, UN Doc. E/CN.4/Sub.211996117, 24 May 1996, Annex, para. 9 ("Statutes of 
limitations shall not apply in respect of periods during which no effective remedies exist for violations of human 
rights and humanitarian law. Civil claims relating to reparations for gross violations of human rights and 
humanitarian law shall not be subject to statutes of limitations".); Commission on Human Rights, Sub­
Commission on Prevention of Discrimination and Protection of Minorities, Question of the impunity of 
perpetrators of human rights violations (civil and political) - Revised final report prepared by Mr. Joinet 
pursuant to Sub-Commission decision 1996/119, UN Doc. E/CN.4/Sub.211997 /20/Rev.l, 2 October 1997, Annex 
1, Principle 24 ("Prescription - of prosecution or penalty - in criminal cases shall not run for such period as no 
effective remedy is available."). 
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Trial Chamber unanimous finding that statutes of limitation do not run where the 

judicial institutions are not functioning. 524 

286. The Pre-Trial Chamber further agrees with and adopts the finding of the three-Judge 

majority of the Trial Chamber Cambodian Judges that "from 1979 until 1982, the 

judicial system of the People's Republic of Kampuchea did not function at all" and, 

"until the Kingdom of Cambodia was created by the promulgation of its Constitution on 

24 September 1993, a number of historical and contextual considerations significantly 

impeded domestic prosecutorial and investigative capacity".525 It is observed that the 

Trial Chamber majority Judges attributed the lack of national judicial capacity between 

1979 until 1982 to "the destruction of the judicial system by the Democratic 

Kampuchea regime" of which the accused is alleged to be one of the senior leaders and 

acknowledged that "a lengthy period was needed to re-establish a judicial system and to 

educate lawyers, prosecutors and judges". 526 They further state that domestic 

prosecution and investigation of the crimes allegedly committed by the Democratic 

Kampuchea regime was impeded between 1982 and 1993 by the ongoing civil war 

waged by the Khmer Rouge, who were occupying part of the country and still 

considered as one of its representative by the international community, and the resulting 

difficulty in achieving peace while bringing the responsible of crimes committed during 

the DK era to justice.527 The Pre-Trial Chamber agrees with and adopts the consequent 

conclusion of the Cambodian Judges in the Trial Chamber in their opinion that "the 

limitation period with respect to the domestic crimes [ ... ] started to run, at the earliest, 

on 24 September 1993".528 It further notes that the accused cannot benefit from the 

passage of time for such period where he is alleged to be in part responsible for the 

incapacity of the judicial system to conduct investigation and prosecution. 

524 Decision on Statute of Limitations for Domestic Crimes, paras 14, 16-17 (opinion of the three Cambodian 
judges), paras 27 and 29 (opinion of the two international judges). 
525 Decision on Statute of Limitations for Domestic Crimes, paras 19,20. 
526 Decision on Statute of Limitations for Domestic Crimes, para. 19. 
527 Decision on Statute of Limitations for Domestic Crimes, para. 20. The Co-Lawyers for Ieng Sary themselves 
argue that Ieng Sary's defection to the government in 1996 largely contributed to bring an end to the civil war: 
Ieng Sary Appeal, para. 59. 
528 Decision on Statute of Limitations for Domestic Crimes, para. 25. 
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287. The Pre-Trial Chamber fmds that the 10 year statute of limitation of the 1956 Penal 

Code, which started to run on 24 September 1993, had not expired in 2001. Therefore, 

the extension by the National Assembly in 2001 and 2004, respectively for 20 and then 

30 years, did not violate the principle of legality. 

Whether Article 3 (new) of the ECCC Law violates Ieng Sary's right to be treated 

equally before the law 

288. The Pre-Trial Chamber does not find that the Co-Investigating Judges' decision to 

confirm jurisdiction with respect to domestic crimes charged under the 1956 Penal Code 

is in violation of Ieng Sary's right to equality before the law because the extension of 

the statute of limitations under Article 3 (new) of the ECCC Law only applies when 

those crimes are charged at the ECCC.529 

289. In the context where Article 3 (new) of the ECCC generally applies to all individuals 

falling within the jurisdiction of the ECCC, the Pre-Trial Chamber considers that Ieng 

Sary's challenge to the ECCC's subject matter jurisdiction with respect to domestic 

crimes under the 1956 Penal Code on the basis of an alleged unequal treatment amounts 

to challenging the ECCC's limited personal and temporal jurisdiction with respect to 

those crimes. Under Article 2 (new) of the ECCC Law, the ECCC has jurisdiction over 

"senior leaders of Democratic Kampuchea and those who were most responsible" for 

the crimes and serious violations of Cambodian laws related to crimes [ ... ] that were 

committed during the period from 17 April 1975 to 6 January 1979. ,,530 Thus, the 

question before the Pre-Trial Chamber is whether this subscribed jurisdiction results in 

the ECCC being out of compliance with its obligations under Article 33 (new) of the 

ECCC Law, which stipulates that the exercise of jurisdiction by the ECCC shall be "in 

accordance with international standards of justice, fairness and due process of law, as 

set out in Article 14" of the ICCPR. Specifically, whether it violates Article 14(1) of the 

529 Ieng Sary Appeal, para. 155. 
530 Article 2 (new) of the ECCC Law (emphasis added). 
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ICCPR which requires that "[a]ll persons shall be equal before the courts and 

tribunals",531 and unfairly discriminates against the accused. 

290. The Pre-Trial Chamber does not so find. The Chamber notes that although the Human 

Rights Committee has determined that "[ e ] quality before courts and tribunals [. . .] 

requires that similar cases are dealt with in similar proceedings",532 it has not found that 

"extraordinary" or "special" courts with limited or selective jurisdiction are therefore, 

by their very nature, in violation of Article 14(1) of the ICCPR.533 Rather, as with any 

other courts, the important question has been "whether they ensure compliance with the 

fair trial requirements of Article 14.,,534 An examination of the ECCC Law and the 

Internal Rules leads to the conclusion that the ECCC does ensure such compliance. For 

example, the fair trial guarantees in Article 14 have been adopted almost verbatim in 

Article 35 (new) of the ECCC Law. In addition, other fair trial guarantees appear in 

Internal Rule 21, which highlights the "fundamental principles" that apply before the 

ECCC to safeguard the interests of charged persons. 

291. Furthermore, there are objective and reasonable grounds for the ECCC's limited 

personal and temporal jurisdiction as "Extraordinary Chambers" in the Cambodian legal 

system. The Human Rights Committee has stated that under Article 14(1) of the 

ICCPR, "[i]f [ ... ] exceptional criminal procedures or specially constituted courts or 

tribunals apply in the determination of certain categories of cases, objective and 

reasonable grounds must be provided to justify the distinction.,,535 The Pre-Trial 

Chamber finds that the decision to limit the ECCC jurisdiction was not made arbitrarily 

or by the Government of Cambodia alone, but was based on the recommendation of a 

Group of Experts and was affirmed by the United Nations. That decision was in line 

with a basic principle underlying international criminal law that those· responsible for 

531 Article 14(1) of the ICCPR. 
532 General Comment No. 32, para. 14. 
533 Prosecutor v. Tadil:, IT-94-1, "Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction", 
Appeals Chamber, 2 October 1995 ("Tadil: Decision on Jurisdiction"), para. 45 (citing General Comment on 
Article 14, H.R. Comm. 43rd Sess., Supp. No. 40, at para. 4, U.N. Doc. A/43/40 (1988); Cariboni v. Uruguay, 
H.R.Comm. 159/83. 39th Sess. Supp. No. 40 U.N. Doc. A/39/40). 
534 Tadil: Decision on Jurisdiction, para. 45; Prosecutor v. Milosevic, IT-99-37-PT, "Decision on Preliminary 
Motions", Trial Chamber, 8 November 2001, paras 9-10. 
535 General Comment No. 32, para. 14. 
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the most serious violations of individual human rights resulting in mass atrocities that 

amount to international crimes must be held accountable. In light of the nature of these 

crimes requiring mass mobilisation, planning and execution, it was reasonable for 

retribution and deterrence reasons to limit jurisdiction to punishment of senior leaders 

and those most responsible for the mass atrocities committed in a specific, short period 

of Cambodia's history. It is reasonable to set up a specially constituted court such as the 

ECCC to try alleged senior-level perpetrators for these types of crimes where the 

normal court system may not have the capability or resources for doing so in a fair and 

unbiased manner, or where there is a significant risk that such local trials could result in 

post-conflict instability. Finally, in light of the limited resources available to the ECCC, 

it was reasonable to devote this court's energies towards trial of those most responsible 

for the mass atrocities committed from 1975-1979. 

292. The Pre-Trial Chamber finds that the ECCC Law, including Article 3 (new) applies 

equally to any individual who meets the requirements, established on objective and 

reasonable criteria, to fall under the personal and temporal jurisdiction of the ECCC. 

Hence, the argument of the Co-Lawyers shall be dismissed. 

Whether the Co-Investigating Judges did not set out the facts which support the 

application of Article 3 (new) of the ECCC Law and failed to state which form of 

liability is applied to the national crimes. 

293. The Pre-Trial Chamber observes that the Co-Investigating Judges did not explicitly 

state the facts and modes of liability underlying the charges for the national crimes as 

they did for the international ones. 536 However, the Pre-Trial Chamber shall not address 

issues pertaining to defects in the indictment537 but limits its analysis to determine if the 

lack of specification in the indictment in relation to national crimes shall prevent the 

536 In paragraphs 1336 to 1520 of the Closing Order, the Co-Investigating Judges states in details, for each 
international crimes, the factual basis leading them to conclude that the legal elements for each of these have 
been established. In the section on modes of responsibility (paras 1521-1563), the Co-Investigating Judges detail, 
for each mode ofliability, which crimes are being charged. 
537 See Section on Admissibility of Appeal above in this decision. 
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ECCC from exercising jurisdiction and thus prevent the accused from being sent to trial 

for these crimes. 

294. The Co-Investigating Judges' decision to indict the accused for the national cnmes 

implies that they considered that the acts mentioned in "Part Three: Legal Findings", 

sections "III. Genocide, "IV. Crimes against Humanity" and V. Grave Breaches of the 

Geneva Conventions 1949,,538 can also be legally characterised as murder, torture and 

religious persecution under Articles 209, 210, 500, 501, 503 and 508 of the 1956 Penal 

Code and that there is sufficient evidence that the accused is responsible for these 

cnmes. 

295. The accused is, by virtue of the indictment, put on notice of the acts with which he is 

charged but there is an uncertainty about which specific fact can be legally 

characterised as a national crime. The situation is the same for the modes of liability. 

The Co-Investigating Judges state the facts supporting their finding that there is 

sufficient evidence that the accused have participated in the commission of the crimes 

charged, and state, for each international crime, the applicable modes of liability.539 

However, they do not state which specific mode of liability is applicable to the national 

cnmes. 

296. Reading the Closing Order as a whole, the Pre-Trial Chamber understands that the 

charges for the national crimes are based on the facts set out in the paragraphs dealing 

with the corresponding underlying crime as genocide, crimes against humanity or grave 

breaches of the Geneva Convention.54o The same holds true for the modes ofliabi1ity541, 

538 Corresponding to paragraphs 1336 to 1520 of the Closing Order. 
539 Closing Order, paras 1521-1563. 
540 Facts supporting the charge of murder under the 1956 Penal Code shall be seen as the same as those 
supporting the charges of genocide by killing (of the Cham and Vietnamese) laid down in paragraphs 1336-1349, 
murder and exterminationa as crimes against humanity laid down in paragraphs 13 73-1390 and wilful killing as 
a grave breach of the Geneva Convention laid down in paragraphs 1491-1497. Facts supporting the charge of 
torture under the 1956 Penal Code shall be seen as the same as those supporting the charges of torture as a crime 
against humanity laid down in paragraphs 1408- 1414 and torture as a grave breach of the Geneva Conventions 
laid down in 1498-1500. Facts supporting the charge of religious persecution under the 1956 Penal Code shall be 
seen as the same as those supporting the charges of religious persecution as a crime against humanity laid down 
in paragraphs 1419-1421. 
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save for the modes of liability that the Co-Investigating Judges have said to be 

international, namely commission via a joint criminal enterprise, superior responsibility 

and instigation, which shall not apply to the national crimes.542 Whether the facts stated 

in the indictment can actually be characterised as murder, torture and religious 

persecution under the 1956 Penal Code is ultimately a question of legal characterisation 

that is to be determined by the Trial Chamber543 and bears no effect, at this stage, on the 

jurisdiction of the ECCC to send the accused for trial in relation to these crimes. 

297. The Pre-Trial Chamber finds that Ground Five shall be dismissed in its entirety. 

5. Ground Seven (Crimes Against Humanity) 

298. In the Section on Admissibility of Appeal above in this decision, the Pre-Trial Chamber 

found that the following sub-grounds of Ground Seven of the Appeal represent 

jurisdictional challenges: sub-ground 3 ("nexus argument,,)544; sub-ground 10 

("imprisonment argument,,)545; sub-ground 11 ("torture argument") 546; sub-ground 14 

("rape argument,,)547; sub-ground 15 ("other inhumane acts argument"i48; sub-ground 

541 Apart from the international modes of liability, the accused is charged for the crimes of genocide by killings, 
murder as a crime against humanity and wilful killings as a grave breach of the Geneva Conventions, torture as a 
crime against humanity and a grave breach of the Geneva Conventions and religious persecution as a crime 
against humanity under the following modes of liability: planning, as set out in paragraphs 1544-1545; 
instigating, as set out in paragraphs 1547-1548; aiding and abetting, as set out in pargraphs 1550-1551 and 
ordering, as set out in paragraphs 1553-1554. 
542 Closing Order, para. 1307. See also Order on the Application at the ECCC of the Form of Liability Known as 
Joint Criminal Enterprise, 8 December 2009, D97113, para. 22 (where the Co-Investigating Judges stated that 
"the modes of liability for international crime can only be applied to the international crimes"). This conclusion 
has not been disturbed in appeal by the Pre-Trial Chamber: JCE Decision, para. 102 (where the Pre-Trial 
Chamber states that "none of the arguments raised by the parties in the present appeal demonstrate that the 
Impugned Order is in error in considering that JCE, a form of liability recognized in customary international law, 
shall apply to international crimes rather than domestic crimes"). 
543 Internal Rule 98(2) (providing that the Trial Chamber may change the legal characterisation of the crime as 
set out in the Indictment, as long as no new constitutive elements are introduced). 
544 Ieng Sary Appeal, paras 188- 189. 
545 Ieng Sary Appeal, paras 205-207. 
546 Ieng Sary Appeal, paras 208-209. 
547 Ieng Sary Appeal, paras 218-219. 
548 Ieng Sary Appeal, para.220. 
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16 {"forced marriage argument,,)549; sub-ground 17 {"sexual violence argument,,)550 and 

sub-ground 19 ("enforced disappearances argument,,).551 

299. The Co-lawyers' arguments in relation to these sub-grounds are briefly introduced in 

the Section on Admissibility of Appeal above in this decision. In the paragraphs that 

follow, the Pre-Trial Chamber provides a full summary of parties' submissions followed 

by a discussion and conclusions on the merits of each sub-ground. 

i) Sub-ground 3 (nexus): 

Submissions: 

300. The Co-Lawyers for Ieng Sary assert in their Appeal that the Co-Investigating Judges 

erred by failing to explain "that a nexus between the underlying acts and international 

armed conflict is a requirement of crimes against humanity at the ECCe.' They suggest 

that "a nexus with international armed conflict must be included in the applicable 

definition of crimes against humanity so as not to violate the principle of legality" 

because, as they argue, "a nexus between the underlying acts and international armed 

conflict was a requirement of crimes against humanity in customary international law in 

1975-79" and "from the 1950s to 1979, there is little evidence of a general practice 

among states and opinio juris552 that this nexus was no longer a necessary element.,,553 

301. In their Response, the Co-Prosecutors submit that '[i]t is doubtful that a nexus between 

armed conflict and crimes against humanity was ever required as a matter of customary 

law' as the nexus requirement contained in the Nuremberg Charter pertained merely to 

the particular jurisdiction of that tribunal without thereby incorporating an additional 

chapeau element into the crime itself.554 In the alternative, the Co-Prosecutors submit 

549 Ieng Sary Appeal, para. 223. 
550 Ieng Sary Appeal, para. 225. 
551 Ieng Sary Appeal, para 230. 
552 The meaning in English of the Latin term opinio juris is: "the principle that for conduct or a practice to 
become a rule of customary international law, it must be shown that nations believe that international law (rather 
than moral boligation) mandates the conduct or practice."; Black's Law Dictionary. 
553 Ieng Sary Appeal, paras 188, 189. ~===P.l_ .... 
554 Co-Prosecutors' Response, paras 176, 181 
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that in any case, the explicit severing of the link to armed conflict for the crimes against 

humanity of genocide and apartheid constitutes 'a strong indication that this was 

customary international law during the period between 1975 and 1979.'555 They insist 

that this conclusion is reinforced by state practice and opinio juris,556 as evidenced by 

the 1954 International Law Commission's Draft Code of Offences Against the Peace 

and Security of Mankind,557 the 1968 Convention on the Non-Applicability of Statutory 

Limitations to War Crimes and Crimes Against Humanity,558 and national legislation 

such as a 1950 Israeli law.559 Finally, they posit that notwithstanding the absence of 

submissions on point in Case 001, in the interests of 'judicial efficiency,' the Pre-Trial 

Chamber should adopt the precedent of the Trial Chamber's judgment in that case.560 

302. The Pre-Trial Chamber observes that none of the observations filed by the Civil Parties 

addressed the matter of a nexus between the underlying acts and international armed 

conflict being a requirement of crimes against humanity in 1975_79.561 

303. In reply, the Co-Lawyers for Ieng Sary reiterate that crimes against humanity were 

derived from war crimes and that this was appropriately reflected in the nexus 

requirement included in the Nuremberg Charter.562 They contend that the sources relied 

upon by the Co-Prosecutors are not demonstrative of customary law: the Genocide 

Convention is immaterial as genocide and crimes against humanity were legally 

555 Co-Prosecutors' Response, para. 180. 
556 Co-Prosecutors' Response, para. 183. 
557 Draft Code of Offences against the Peace and Security of Mankind, Third Report of 1. Spiropoulos, Special 
Rapporteur, Doc. AlCN.4/85 , reproduced in Yearbook of the International Law Commission, 1954, Vol. II, p. 
112-121. See the defInition of crimes against humanity in Art. 2(11), omitting a nexus requirement: 'Inhuman 
acts such as murder, extermination, enslavement, deportation or persecutions, committed against any civilian 
population on social, political, racial, religious or cultural grounds by the authorities of a State or by private 
individuals acting at the instigation or with the toleration of such authorities. ' 
558 Convention on the Non-Applicability of Statutory Limitations to War Crimes and Crimes Against Humanity, 
(adopted 26 November 1968, entered into force 11 November 1970), U.N. G.A. Res. 2391 (XXIII), U.N. 
GAOR, 23d Sess., Supp. No. 18, at 40, U.N. Doc. Al7218 (1968), 754 U.N.T.S. 73 (opened for signature 26 
November 1968, entered into force 11 November 1970), Art. l(b) 'Crimes against humanity whether committed 
in time of war or in time of peace.' 
559 The Nazi and Nazi Collaborators (Punishment) Law of 1950 (Israel), Art 1(a)(2) and (b): 'Crime against 
humanity' are defined similarly to the Nuremberg Charter, omitting the nexus requirement; see also The Crime 
of Genocide (Prevention and Punishment) Law of 1950 (Israel), Art. 5. 
560 Co-Prosecutors' Response, para. 185; Judgement in Case 001, paras 291-292 . .-II_Pb .... 
561 Civil Parties Observations I, II and III. 
562 Ieng Sary Reply, para. 87. 
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distinct; the Apartheid Convention only entered into force on 18 July 1976 and had not 

been signed by any Western nations; the 1954 International Law Commission's Draft 

was directed towards the development of international law rather than its codification; 

and, the 1968 Statute of Limitations Convention' garnered the support of less than half 

the member States of the UN.'563 

Discussion: 

304. The Pre-Trial Chamber notes that the Co-Lawyers do not refer to any specific 

paragraphs of the Closing Order in relation to this argument. The Pre-Trial Chamber 

observes that the relevant paragraphs of the Closing Order include 1313-1315, 1350-

1478 and 1613. Having examined these paragraphs of the Closing Order, the Pre-Trial 

Chamber notes that the Co-Investigating Judges charge564 the Accused with crimes 

against humanity pursuant to Article 5 of the ECCC Law. In the reasoning part of the 

Closing Order, in Chapter IV (A) of Part Three, entitled "Legal Findings," the Co­

Investigating Judges enumerate the "Chapeau Elements" of Crimes against Humanity as 

they appear in the second paragraph of Article 5 of the ECCC Law. The Pre-Trial 

Chamber observes that there is no mention in this part of the Closing Order of an 

element of a nexus between the underlying acts and armed conflict. 

305. Having reviewed the arguments of the parties on this issue, agreeing with the Co­

Lawyers that this issue relates to the standard of the principle of legality applied before 

the ECCC, having seriously considered the impact it may have on the case and having 

reviewed the relevant sources in law, the Pre-Trial Chamber makes its own assessment 

as to whether international customary law at the relevant time encompassed conduct 

without a nexus to an armed conflict. 

306. The Pre-Trial Chamber recalls, as noted previously, that the definition of crimes against 

humanity was first codified in international law under Article 6(c) of the Nuremberg 

563 Ieng Sary Reply, paras 88, 90. 
564 Closing Order, para. 1613. 
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(IMT) Charter. Embedded within that definition is the so-called armed conflict nexus 

requirement, which stipulates that the underlying acts constituting crimes against 

humanity be perpetrated "in execution of or in connection with any crime within the 

jurisdiction of the Tribunal.,,565 This provision imported into the definition a 

requirement that there be a connection between crimes against humanity and crimes 

against peace or war crimes as set out in the preceding two paragraphs of the same 

article. This requirement was also included in the Nuremberg Principles. 566 

307. The Pre-Trial Chamber observes that the ICTY jurisprudence has held that the explicit 

requirement of a nexus in the Nuremberg Charter and Nuremberg Principles was 

peculiar to that tribunal. The ICTY Appeals Chamber in Tadii held that 'there is no 

logical or legal basis for this requirement' outside of the Nuremberg context. 567 It 

concluded that "it is by now a settled rule of customary international law that crimes 

against humanity do not require a connection to international armed conflict." The Pre­

Trial Chamber observes that, in general terms, it has to show caution in relying to ICTY 

findings where it discusses the state of customary international law because the cases 

before ICTY relate to a different point in time from that which is within ECCC's 

jurisdiction. Also, the Pre-Trial Chamber has to observe the difference between ICTY 

discussing the state of customary law for the purpose of finding an accurate definition 

of a crime as opposed to ICTY discussing the state of customary law for the purpose of 

determining whether a crime existed at a certain time. For the purposes of examining 

the issues raised in this Appeal, the Pre-Trial Chamber shall examine the state of 

customary international law in 1975-79 to the extent that it establishes or not the 

existence of a crime or form of liability at that time. 

308. The Pre-Trial Chamber observes that the ICTY Trials Chamber quoted the 

Einsatzgruppen Case in support of the proposition that Control Council Law No. 10 

565 Nuremberg (lMT) Charter, Art. 6(c). 
566 Nuremberg Principles, Principle VI(c). 
567 Prosecutor v. Dusko Tadic, IT-94-1-AR72, "Decision on the Defence Motion for Interlocutory Appeal on 
Jurisdiction", Appeals Chamber, 2 October 1995, para. 140. 
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removed the nexus to armed conflict. 568 The ICTY Trial Chamber does not mention 

later jurisprudence of the Nuremberg Military Tribunal that reaffirmed the war nexus.569 

Moreover, the Pre-Trial Chamber observes that the distant predecessors to crimes 

against humanity - the preamble of the Declaration of St. Petersburg in 1868570 and the 

Martens Clause in the Hague Conventions of 1899571 and 190i72 
- were firmly based 

in the laws and customs of war. The Pre-Trial Chamber agrees that the drafters of the 

Nuremberg Charter ensured a connection to armed conflict in order to avoid allegations 

that the resulting convictions went beyond that provided for under international 

customary and conventional law.573 Thus, at the time of its genesis, crimes against 

humanity required a nexus to armed conflict. 

309. The Pre-Trial Chamber also observes that it is not clear from the material available, 

whether the nexus was severed prior to, or during, the temporal jurisdiction of ECCC. 

Thus, the Control Council Law No. 10574 was essentially domestic legislation enacted 

568 Nuremberg Military Tribunals ("NMT"), United States v Otto Ohlendorf et aI., Case No.9, NMT Vol. 4. 
("Einsatzgruppen Case"), p. 499.; Prosecutor v. Dusko Tadic, IT-94-1-T, "Decision on the Defence Motion on 
Jurisdiction", Trial Chamber, 10 August 1995, para. 79. 
569 Nuremberg Military Tribunals, United States v Friedrich Flick et aI., Case No.5, NMT Vol. 6, ("Flick 
Case"), p. 83: 'Acts properly falling within the definition in Law No. 10 are, we believe, punishable under that 
law when viewed as an occupational enactment, whether or not they were connected with crimes against peace 
or war crimes. No other conclusion can be drawn from the disappearance of the clause "in execution of or in 
connection with any crime within the jurisdiction of the Tribunal'" (emphasis added). The removal of the nexus 
was therefore seen as related to the domestic law status of Control Council Law No. 10; Nuremberg Military 
Tribunals, United States v Ernst von Weizsaecker et aI., Case No. 11, NMT Vol. 14, see for ego p. 654, where in 
considering whether the defendant was involved in the commission of crimes against humanity, their Honours 
held that '[i]t was carried on as a part and in aid of German aggressions and crimes against peace.' For another 
example of the application of the nexus requirement see p. 606, where their Honours found, 'There is no 
evidence, however, that the alleged conduct was in furtherance of or in connection with crimes against peace or 
war crimes ... It is therefore not a crime cognizable by this Tribunal.' 
570 Declaration Renouncing the Use, in Time of War, of Explosive Projectiles Under 400 Grammes Weight 
(adopted 29 November / 11 December 1868, entered into force 11 December 1868), reprinted in D. Schindler 
and 1. Toman (eds), The Laws of Armed Conflicts, Martinus Nihjoff Publisher: 1988, p. 102. See preamble: 
, ... the employment of such arms would, therefore, be contrary to the laws of humanity' (emphasis added). 
57lHague Convention (II) with Respect to the Laws and Customs of War on Land and its annex: Regulations 
concerning the Laws and Customs of War on Land (adopted 29 July 1899, entered into force 4 September 1900), 
preamble. 
572Hague Convention (IV) respecting the Laws and Customs of War on Land and its annex: Regulations 
concerning the Laws and Customs of War on Land, (18 October 1907, entered into force 26 January 1910), 
preamble. 
573 M. Bassiouni, Crimes Against Humanity in International Criminal Law, Kluwer Law International, The 
Hague: 1999, pp. 23-25, 29-30, 43. 
574 Control Council Law No. 10: Punishment of Persons Guilty of War Crimes, Crimes Against Peace and 
Against Humanity, enacted by the Allied Control Council of Germany, composed of the UK, France, the USA 
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by the Allied Powers on behalf of Germany pursuant to their assumed 'supreme 

legislative authority. ,575 Although the 1948 Genocide Convention was unanimously 

adopted by the United Nations General Assembly,576 the definition of genocide 

contained therein unequivocally departed from its crimes against humanity origins by 

requiring a "specific intent", an element that was not articulated in the Nuremberg 

Charter.577 The Pre-Trial Chamber agrees with the view that even if genocide is 

considered as being a subset of crimes against humanity in 1948, the Genocide 

Convention 'did not change the general requirement of a connection to armed conflict 

for crimes against humanity other than genocide.' The 1950 Nuremberg Principles, 

which reflected principles of international law at the time, included it in the crimes 

against humanity definition. The 1954 International Law Commission's Draft Code of 

Offences Against the Peace and Security of Mankind was not accepted by the United 

Nations General Assembly.578 The 1968 Statute of Limitations Convention579 was 

signed, ratified or acceded to by only 18 United Nations Member States of a total of 134 

by 17 April 1975, while one additional State ratified it during the ECCC's temporal 

jurisdiction. While the Pre-Trial Chamber accepts that the practice of States need not be 

perfectly uniform to amount to general practice, it cannot be said that the 1968 Statute 

of Limitations Convention had passed a threshold level of acceptance in order to qualify 

as general practice. Furthermore, in 1968, the representatives to the Convention on 

Statutes of Limitation were almost equally divided among those in favor of removing 

the armed conflict nexus and those who opposed such a step.580 Similarly, the Apartheid 

Convention, which purported to define the crime against humanity of apartheid without 

and the USSR, Berlin, 20 December 1945 ("Control Council Law No. 10"), art II(I)(c) ('before or during the 
war' omitted). 
575 See also M. Bassiouni, Crimes Against Humanity in International Criminal Law, Kluwer Law International, 
The Hague: 1999, p. 33. 
576 Genocide Convention, Art 1: 'whether committed in time of peace or in time of war.' 
577 Genocide Convention, Art 2: ' ... committed with in.tent to destroy, in whole or in part, a national, ethnical, 
racial or religious group ... ' 
578 See the General Assembly's rejection: Draft Code of Offences against the Peace and Security of Mankind, 
U.N. G.A. Res. 897 (IX), 4 December 1954. 
579 Convention on the Non-Applicability of Statutory Limitations to War Crimes and Crimes Against Humanity 
(adopted 26 November 1968, entered into force 11 November 1970), U.N. G.A. Res. 2391 (XXIII), U.N. GAOR, 
23d Sess., Supp. No. 18, at 40, U.N. Doc. Al7218 (1968), 754 U.N.T.S. 73, Art. l(b) 'Crimes against humanity 
whether committed in time of war or in time of peace.' 
580 Commission on Human Rights, Report of the Twenty-Third Session, 20 February 1967 - 23 March 1967, 
paras 144-145, in Economic and Social Council Official Records, 420d Sess., Supp. No.6. 
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a nexus requirement,581 was signed, ratified or acceded to by only 25 United Nations 

member States of a total of 134 by 17 April 1975, and by 32 further States during the 

ECCC's temporal jurisdiction by the close of which the total number of member States 

had increased to 148582 Furthermore, as noted with respect to the 1948 Genocide 

Convention, the removal of the armed conflict nexus requirement for apartheid did not 

change the general requirement of a nexus for all other crimes against humanity. In 

addition, as far as the Pre-Trial Chamber can ascertain, there are few examples of 

national legislation defining crimes against humanity without this nexus requirement. 

The lone example of domestic severance of a nexus requirement found in the 1950 

Israeli law serves only to demonstrate its exceptional nature. 

310. The Pre-Trial Chamber finds that, even if these instruments are judged by their 

combined effect, such that their inadequacies when judged individually are somehow 

reduced, it remains unclear precisely when severance was effected in customary law. It 

may be said, that in 1968, the representatives to the Convention on Statutes of 

Limitation were almost equally divided among those in favour of removing the war 

nexus and those who opposed such a step.583 Also, when the International Law 

Commission again recommended adopting a definition of crimes against humanity 

without a nexus requirement in 1984, the debates among State representatives appear to 

evince that those who would remove the nexus represented the mainstream of opinion 

within the international community. However, in the absence of clear State practice and 

opinio juris, this Chamber nonetheless remains unable to identify the crucial tipping 

point between 1968 and 1984 when the transition occurred. According to the principle 

of in dubio pro reo, any ambiguity such as this must be resolved in the favour of the 

accused. 

581International Convention on the Suppression and Punishment of the Crime of Apartheid (entered into force 18 
July 1976), U.N. G.A. Res. 3068 (XXVIII», 28 U.N. GAOR Supp. (No. 30) at 75, U.N. Doc. Al9030 (1974), 
1015 U.N.T.S. 243. Note the preamble in paras. 6 and 7 where apartheid is expressed as a crime against 
humanity, and Art. II where the nexus is omitted in the definition of apartheid. 
582 United Nations, Multilateral Treaties Deposited with the Secretary-General Treaty Series Database, "Status 
of Treaties", Chap. IV, 7. 
583 Commission on Human Rights, Report of the Twenty-Third Session, 20 February 1967 - 23 March 1967, 
paras. 144-145, in Economic and Social Council Official Records, 42nd Sess., Supp. No.6. 
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311. Thus the Pre-Trial Chamber determines that the definition of crimes against humanity in 

the Nuremberg Charter and Nuremberg Principles continued to apply in the period 1975 

to 1979, such that a connection to crimes against peace or war crimes remained a 

necessary element. It is pertinent to note, however, that as war crimes are prohibited 

under customary international law both in international and internal contexts, the 

necessary nexus to armed conflict need not be international in character.584 

312. Having reached this conclusion, the Pre-Trial Chamber finds it appropriate to observe 

that the Closing Order in paragraph 150-155 states that there existed a state of 

international armed conflict almost immediately following the entry into Phnom Penh 

of the Cambodian People's National Liberation Armed Forces (CPNLAF) on 17 April 

1975, between the Socialist Republic of Vietnam and Democratic Kampuchea and that 

protracted armed hostilities continued until the capture of Phnom Penh on 7 January 

1979 by Vietnamese forces and beyond. 

313. F or all these reasons, the Pre-Trial Chamber grants this sub-ground of Ground Seven of 

the Appeal and, as articulated in point 7(1) of the disposition on this Appeal, to add the 

"existence of a nexus between the underlying acts and the armed conflict" to the 

"Chapeau" requirements in Chapter IV (A) of Part Thee of the Closing Order. 

ii) Sub-ground 10 (imprisonment): 

Submissions: 

314. The Co-Lawyers for Ieng Sary submit in the Appeal, and again in their Reply to the Co­

Prosecutors Response, that the Co-Investigating Judges 'erred by holding imprisonment 

to be an enumerated act constituting a crime against humanity,', i.e. a crime in its own 

right, as it was not explicitly included as a crime against humanity in, inter alia, the 

Charter of the International Military Tribunalfor the Trial of the Major War Criminals, 

584 Prosecutor v. Dusko Tadii:, IT-94-1-T, "Decision on the Defence Motion on Jurisdiction", Trial Chamber, 10 
August 1995, para. 82. 
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also known as the Nuremberg Charter (the "Nuremberg (IMT) Charter,,)585, the Charter 

of the International Military Tribunal for the Far East, also known as the Tokyo Charter 

("Tokyo (lMTFE) Charter"i86 or the codified Nuremberg Principles.587 

315. In their Response, the Co-Prosecutors argue that the prohibition on arbitrary 

imprisonment emerged from the law of war and is supported by human rights 

instruments.5ss As evidence that it was crirninalised prior to 1975, they point to its 

explicit inclusion in Control Council Law No. 10589 and the 1956 Penal Code of 

Cambodia,59o and rely on the Trial Chamber's judgment in Case 001.591 The Civil 

Parties in their observations do not make submissions specifically on the issue of 

Imprisonment but submit in general that the formulation of crimes against humanity 

adopted in Article 5 of the ECCC Law comports with that existing under customary 

international law during the 1975-1979 period.592 

Discussion: 

316. The Pre-Trial Chamber observes that in paragraph 1613 of the Closing Order the Co­

Investigating Judges ultimately charge Ieng Sary with crimes against humanity, 

enumerating imprisonment as a crime against humanity in its own right. 593 The Co­

Lawyers in their Appeal refer to paragraph 1314 of the Closing Order, which reads: 

585 Charter of the International Military Tribunal for the Trial of the Major War Criminals, appended to the 
London Agreement, 8 August 1945,82 U.N.T.S. 280 (''Nuremberg (lMT) Charter"). 
586 Charter of the International Military Tribunal for the Far East, approved by an Executive Order, General 
Dougals MacArther, Supreme Commander for the Allied Powers in Japan, 19 January 1946, amended on 26 
April 1946, also known as the Tokyo Charter ("Tokyo (IMTFE) Charter"). 
587 See Ieng Sary Appeal, para. 205 and fin. 476 referring to para. 1314 of the Closing Order; see also Ieng Sary 
Reply, para. 95. 
588 Co-Prosecutors' Response, para. 188. 
589 Control Council Law No. 10, Art. II(l)(c): "Atrocities and offenses, including but not limited to murder, 
extermination, enslavement, deportation, imprisonment, torture, rape, or other inhumane acts ... " (emphasis 
added). 
590 Penal Code (1956), Arts 248-251. 
591 Judgment in Case 001, paras. 352-353. 
592 Civil Party Lawyers' Observation I, paras 20-28; Civil Party Lawyers' Observations II, para. 15; Civil Party 
Lawyers' Observations III submit at para. 8 that "Civil Party Co-Lawyers find that all arguments presented in the 
Appellants' Appeals [ ... J are not acceptable, and we wish to declare that we support all arguments presented by 
the Co-Prosecutors in their joint Response [ ... J". 
593 Closing Order, para. 1613. 
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The definition of crimes against humanity under customary intemationallaw is 
the commission of one or more of the following acts, as part of a widespread or 
systematic attack directed against a civilian population, [ ... ] imprisonment; 
[ ... ] 

317. The Pre-Trial Chamber notes that the ECCC Law specifically provides for 

'imprisonment' as a crime against humanity in its own right in Article 5 and that, as the 

Co-Lawyers contend, imprisonment was not enumerated as a crime against humanity in 

the Nuremberg (lMT) and Tokyo (lMTFE) Charters. 

318. The Pre-Trial Chamber observes that in making their statement in paragraph 1314 of the 

Closing Order the Co-Investigating Judges use the following as supporting sources: 

Case file No. 001l18-07-2007IECCCrrC Judgement para.347; Control Council 
Law No.10 [1945] art. ll(I)(c); Greifelt et al. Control Council Law No.10 
Trials [1947] Indictment Vol. IV, p.609; International Covenant on Civil and 
Political Rights [1966] ait9. 594-

319. In relation to these sources, the Pre-Trial Chamber observes that, firstly, in Case 001, 

Duch did not challenge the jurisdiction of the ECCC over imprisonment as a crime 

against humanity in its own right and that, in the quoted part of the Judgment in Case 

001, the Trial Chamber examined the definition of imprisonment, rather than 

establishing whether it was criminalised in its own right under international law prior to 

1975.595 Therefore, the Trial Chamber judgment in Case 001 while being of assistance 

in establishing that in customary international law imprisonment is seen as a crime 

against humanity, it does not help in establishing whether such was true during ECCC's 

temporal jurisdiction. 

320. The Pre-Trial Chamber observes that the unlawful confinement of civilians has long 

been prohibited as an offence under the laws of war. Although confinement of civilians 

might be justified under certain circumstances596
, the Geneva Convention IV prohibits it 

594 Closing Order, fin. 5190. 
595 Judgment in Case 001, paras 347-351. 
596 Specified in Arts 41, 42 and 43 of the Geneva Convention IV. 
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during anned conflicts when the detaining party does not comply with the provisions of 

Articles 42 and 43 of the Geneva Convention IV. As such, the laws of war criminalises 

unlawful confinement of civilians where (i) the individual is detained without 

reasonable grounds for believing that the security of the Detaining Power makes it 

absolutely necessary; and (ii) where the procedural safeguards required by Article 43 of 

Geneva Convention IV are not complied with in respect of detained civilians, even 

where their initial detention may have been justified.597 Illegal confinement of civilians 

was indeed prosecuted as a war crime in the aftermath of World War II, in addition to 

being prosecuted as a crime against humanity, as shown below. 

321. The Pre-Trial Chamber finds that although not explicitly enumerated in the Nuremberg 

(lMT) or Tokyo (lMTFE) Charters, imprisonment was included, as the Co-Investigating 

Judges also found,. in Control Council Law No. 10. The jurisprudence from the 

Nuremberg Military Tribunals ("NMTs") in the occupied zones which were governed 

by Control Council Law No. 10 avers that defendants were prosecuted and convicted 

for imprisonment as a crime against humanity in its own right in several cases, notably 

in the case involving concentration camps. In most cases, the defendants were 

prosecuted under war crimes and crimes against humanity for illegal imprisonment and 

the NMTs have generally considered the charges together, hence informing the notion 

of imprisonment as a crime against humanity from the more established notions under 

the laws ofwar.598 

597 Prosecutor v. Kordic and Cerkez, IT-95-14/2-T, "Judgment", 26 February 2001, para. 291. 
598 In addition to the cases discussed below, see also: United States of America v. Alfried Felix Alwyn Krupp von 
Bohlen und Halbach et ai, 31 July 1948, reproduced in NMT Trials, Vol IX, p. 1, at p. 1373 (where defendents 
were charged for "imprisonment" under Count Three of the Indictment, which included Crimes against 
Humanity in its part (c). Part (c) of Count Three contains the following statement: It is also averred that the acts 
relied upon as constituting violations of these provisions were likewise violations of the laws and customs of 
war, of the general principles of criminal law as derived from the criminal laws of all civilized nations and of 
international conventions, particularly of certain specified articles of the Hague Regulations of Land Warfare, 
1907, and of the Prisoners of War Convention, Geneva, 1929. All of the acts relied upon as constituting crimes 
against humanity occurred during and in connection with the war). Defendants Krupp, Loeser, Houdremont, 
Mueller, Janssen, Ihn, Eberhardt, Korschan, von Buelow, Lehmann, and Kupke were all found guilty on Count 
Three (p. 1449). 
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322. In United States v. Oswald Pohl et al (the "Poh/ Case"), defendants were charged, with 

a number being convicted,599 under Count Three for Crimes Against Humanity, 

including "illegal imprisonment", in relation to acts committed in concentration and 

labour camps throughout Germany and in the occupied territories.600 It is noted that in 

the Pohl Case, the defendants were indicted and found guilty of the crime against 

humanity of 'illegal imprisonment' or 'unlawful imprisonment,'601 indicating that the 

deprivation of liberty had to be arbitrary in the sense that it was not justified by the law. 

Evidence adduced in the Pohl Case suggests that imprisonment became unlawful where 

the original lawful justification lapsed, but the person did not thereby regain his or her 

liberty. 602 

323. In the United States v. Wilhelm List et al. (the "Hostage Case"), three defendants have 

also been charged and convicted603 for illegal imprisonment as a crime against humanity 

under Count Four, which reads: 

599 Nuremberg Military Tribunals, United States v. Oswald Pohl et aI., 3 November 1947, reproduced in Trials of 
War Criminals Before the Nuremberg Military Tribunals Under Control Council Law No. 10, United States 
Government Printing Office, 1949-1952 ("NMT Trials"),Vol. V, p. 195 (the "Pohl Case"). Phol, Frank, Loerner, 
Tschenstcher, Kiefer, Eirenschma1z, Sommer, Pook, Hohberg and Baier were all convicted under Count Three of 
the Indictment for crimes against humanity. 
600 According to the Indictment, which was endorsed by the finding of the Tribunal (see notably p. 1304),"[tJhe 
established policy of the WVHA was to extract from the inmates of the concentration camps the 
greatest possible amount of work with the smallest possible amount of food, clothing, housing, 
sanitation, medical, and surgical services, and other necessary provisions or facilities. This policy 
resulted, foreseeably, in the deaths of thousands of people from disease or sheer physical exhaustion. 
For the vast majority of inmates, there was no provision for eventual release from the 'concentration 
camps, except through death, and little or no provision or plan for sustaining life in those incapable of 
work. Epidemics of disease were treated by killing those afflicted. As a result' of this policy, the 
disposal of bodies of the dead became a problem of insurmountable proportions." (p. 205, para. 16) 
Count Three - Crimes Against Humanity of the Indictment reads: "Between September 1939 and April 
1945 all of the defendants herein unlawfully, wilfully, and knowingly committed Crimes against Humanity as 
defmed by Control Council Law No. 10, in that they were principals in, accessories to, ordered, abetted, took a 
consenting part in, and were connected with plans and enterprises involving the commission of atrocities and 
offenses, including but not limited to murder, extermination, enslavement, deportation, illegal imprisonment, 
torture, persecution on political, racial and religious grounds, and ill treatment of, and other inhumane and 
criminal acts against thousands of persons. [ ... J." (p. 205, para. 24) (emphasis added). 
601 Pohl Case, pp. 962 and 964. 
602 Pohl Case, p. 982 (According to one affidavit quoted in the judgment, "an order by Pohl was sent to the 
concentration camps, which authorized the camp commanders to retain prisoners who had been released for 
discharge by the Reich Security Main Office, but were important for the organization of labor in the camp. The 
duration of this illegal imprisonment could be extended to the end of the war.") 
603 United States v. Wilhelm List et al., 19 February 1948, reproduced in NMT Trials, Vol. XI (the "Hostage 
Case"). Kuntze (p.l281), Rendulic (p. 1297 and von Leyser (p. 1305) were found guilty on on Count Four. 
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"That defendants were principals or accessories to the murder, torture, and systematic 
terrorization, imprisonment in concentration camps, forced labor on military 
installations, and deportation to slave labor of the civilian populations of Greece, 
Yugoslavia, and Albania by troops of the German armed forces acting pursuant to the 
orders of the defendants; that large numbers of citizens-democrats, Nationalists, Jews, 
and gypsies were seized, thrown into concentration camps, beaten, tortured, ill­
treated, and murdered while other citizens were forcibly conscripted for labor in the 
Reich and occupied territories.,,604 

The Court emphasized in its judgment that "[t]he acts charged in each of the four counts 

are alleged to have been committed willfully, knowingly, and unlawfully and constitute 

violations of international conventions, the Hague Regulations, 1907, the laws and 

customs of war, the general principles of criminal law as derived from the criminal 

laws of all civilized nations, the internal penal laws of the countries in which such 

crimes were committed, and were declared, recognized, and defined as crimes by 

Article II of Control Council Law No. 10 adopted by the representatives of the United 

States of America, Great Britain, the Republic of France, and the Soviet Union.,,6os 

324. Similarly, in the Trial of Wilhelm Von Leeb and Thirteen Others (the "High Command 

Case), the defendants, 14 high-ranking generals of the German Wehrmacht and former 

members of the High Command of Nazi Germany's military forces, were prosecuted in 

relation to their participation in, inter alia, the arrest and imprisonment of civilians by 

German forces in the occupied territories during the War. In execution of Hitler's Night 

and Fog Decree "persons who committed offenses against the Reich or the German 

forces in occupied territories, except where the death sentence was certain, were taken 

secretly to Germany and handed over to the SIPO [Sicherheitspolizei (Security Police)] 

and SD [Sicherheitsdienst (Security Service)] for trial or punishment in Germany.,,606 

The arrested persons by the aid of a secret police force were sent to concentration 

camps which, the judgment states, were first used to "imprison without trial all those 

persons who were opposed to the government, or who were in any way obnoxious to 

604 Hostage Case, p. 1234. 
605 Hostage Case, p. 1234. 
606 Trial of Wilhelm Von Leeb and Thirteen Others, 28 October 1948, reproduced in NMT Trials, Vo1s X - XI 
(the "High Command Case"), at pp. 496-497, quoting excerpts from the IMT Judgment, which are endorsed at p. 
501) (emphasis added). 
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German authority" and, later on, used in the occupied territories to destroy all 

opposition groupS.607 The defendants were charged and found guilty for "imprisonment 

without cause" as a crime against humanity under Count Three of the Indictment titled 

"war crimes and crimes against humanity committed against civilians".608 

325. In United States of America v. Greifelt et al. (the "RuSHA Case"), defendants were 

charged and convicted609 for imprisonment as a crime against humanity under Count 

One, which stated: 

"1. Between September, 1939, and April, 1945, all the defendants herein 
committed Crimes against Humanity as defined by Control Council Law No. 
10, in that they were principals in, accessories to, ordered, abetted, took a 
consenting part in, were connected with plans and enterprises involving, and 
were members of organisations or groups connected with : atrocities and 
offenses, including but not limited to murder, extermination, enslavement, 
deportation, imprisonment, torture, persecutions on political, racial and 
religious grounds, and other inhumane and criminal acts against civilian 
populations, including German civilians and nationals of other countries, and 
against prisoners of war." (emphasis added) 

326. Some defendants were also prosecuted for acts amounting to illegal imprisonment 

before the International Military Tribunal (IMT). Although illegal imprisonment was 

not specifically mentioned as a crime in its own right in the Counts of the Indictment, it 

was part of the grounds upon which the defendants were convicted for crimes against 

humanity, notably in the context of concentration camps, the purpose of which was 'to 

imprison without trial all those persons who were opposed to the Government, or who 

were in any way obnoxious to German authority. ,610 The Nuremberg (IMT) Judgment 

frequently referred to 'imprisonment' in connection with the enumerated crimes of 

'enslavement' and 'deportation', in the context of concentration camps. When judging 

607 High Command Case, p. 498, quoting excerpts from the IMT Judgment, which are endorsed at p. 501 
(emphasis added). 
608 High Command Case, p. 27. See Count Three - War Crimes and Crimes Against Humanity. For a statement 
of the facts by the Prosecutor, see the paragraphs that follow. 
609 United States v. Ulrich Greifelt et aI., 10 March 1948, reproduced in NMT Trials, Vols. IV - V, p. 599 (the 
"RuSHA Case"). Defendants Greifelt (p. 155), Creutz (p. 155), Huebner (p. 159), Lorenz (p. 159), Brueckner (p. 
160), Hofmann (p.160) and Hildebrandt (p. 162) were all found guilty upon Count One of the Indictment. 
610 International Military Tribunal ("IMT"), Trial of the Major War Criminals before the International Military 
Tribunal, "Judgment", 1 October 1946, reprinted in Trial of the Major War Criminals, Secretariat of the 
International Military Tribunal, 1947, Vol. I, p. 171 ("Nuremberg (lMT) Judgment"), at, Vol. 22, "Proceedings: 
27 August 1946 - 1 October 1946", p. 477 (emphasis added). 
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individual defendants for crimes against humanity, the Tribunal distinctly drew out the 

factual matrices constituting arbitrary arrest separate to the subsequent deportation and 

slave labour.6I1 Kaltenbrunner, Head of the RSHA, was convicted by the IMT under 

Count Four for war crimes and crimes against humanity on the basis, amongst others, of 

his authority to order transfer and confinement to a concentration camp612 and 

protective custody and release from concentration camps.613 

327. Therefore, on the basis of Control Council Law No. 10 and the post World War II 

jurisprudence, the Pre-Trial Chamber finds that "imprisonment" arose as a crime against 

humanity in its own right under customary international law by 1975. 

328. In order to complete its analysis as to whether indicting Ieng Sary for imprisonment as a 

crime against humanity would violate the principle of legality, it needs to be determined 

whether all the elements of the principle of legality, as defined in its analysis in Ground 

Three above, are respected. Hence, it shall examine whether there was a sufficiently 

specific definition of the offence of "imprisonment" as a crime against humanity that 

existed under customary international law from 1975-1979 such that it was both 

foreseeable and accessible to Ieng Sary that he could be prosecuted for such crime. 

611 See Nuremberg (IMT) Judgment, Vol. 22. For Keitel, the Tribunal found that he had signed a decree by 
which "crimes of resistance against the army of occupation would be tried only if a death sentence was likely; 
otherwise they would be handed to the Gestapo for transportation to Germany" (pp. 535-536). For Rosenberg, 
the Tribunal found that he "had knowledge of [ ... ] the methods of "recruiting" [ ... ] He gave his civil 
administrators quotas of labourers to be sent to the Reich, which had to be met by whatever means necessary" (p. 
541). For Frank, the Tribunal found that he made "use of police raids to meet [a] quota [of labourers to be 
deported to Germany]" (p. 543). For Frick, the Tribunal found that he had signed a decree "which placed [Jews] 
'outside the law' and handed them over to the Gestapo [thereby arbitrarily depriving them of their liberty]" (p. 
546). For Funk, see p. 552. For Sauckel, the Tribunal emphasised the involuntary nature of "recruiting" (p. 567). 
For Speer, the Tribunal found that "[t]he practice was developed under which Speer transmitted to Sauckel an 
estimate of the total number of workers needed. Sauckel obtained the labour [ ... ] Speer knew when he made his 
demands on Sauckel that they would be supplied by foreign labourers serving under compulsion" (p. 578). For 
Bormann, the Tribunal found that he "signed an ordinance withdrawing Jews from the protection of the law 
courts and placing them under the exclusive jurisdiction of Himmler's Gestapo [thereby arbitrarily depriving 
them of their liberty]" (p. 586). 
612 Nuremberg (IMT) Judgment, Vol. 22, p. 537. 
613 Nuremberg (IMT) Judgment, Vol. I, pp. 291-193. 
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329. The jurisprudence post World War II, when referring to "illegal imprisonment", 

"unlawful imprisonment", "imprisonment without trial", "imprisonment without cause", 

refers to the notion of deprivation of physical liberty without a legal basis, i.e. arbitrary. 

330. In line with this jurisprudence, human rights instruments adopted in the aftermath of 

World War II, both international and regional, have enshrined the right of an individual 

not to be deprived of his or her liberty arbitrarily, reaffirming that the right to liberty, 

which is not "absolute", can only be restricted by "procedures established by law.,,614 

Indeed, insofar as the international instruments adopted before 1975 are concerned, 

Article 9 of the Universal Declaration of Human Rights (1948) states that nobody shall 

be subjected to arbitrary arrest, detention or exile. Article 9 of the ICCPR (1966) 

similarly requires that no one shall be subjected to arbitrary arrest or detention. Article 

II of the International Convention on the Suppression and Punishment of the Crime of 

Apartheid (1973) defines the "arbitrary arrest and illegal imprisonment of the members 

of a racial group or groups" as an act constituting the crime of apartheid. Similar 

provisions were contained in regional Human Rights instruments.615 

331. The Pre-Trial Chamber finds that the instruments adopted by most States before the 

temporal jurisdiction of the ECCC, albeit not criminalising an offence of illegal 

imprisonment, together with the jurisprudence post World War II, confirm that it was 

accessible and foreseeable to the accused that arbitrary imprisonment might entail 

criminal liability. 

332. The Pre-Trial Chamber therefore finds that the offence of imprisonment as a crime 

against humanity not only existed in 1975-1979 but was also adequately specific in the 

sense "generally understood," which combined with the appalling nature of the crime, 

especially where committed in a widespread and systematic manner, leaves no room for 

614 Prosecutor v. Knojelac, IT-97-25-T, "Judgement", Trial Chamber, 12 March 2002, para. 109. 
615 The ECHR (1950) enshrines in Article 5 the right to liberty and security and states that no one shall be 
deprived of his liberty except in particular cases, as enumerated in the Convention. The American Convention on 
Human Rights (1969) ("ACHR") provides in Article 7 that "no one shall be deprived of his physical liberty" 
except in certain cases and that "no one shall be subject to arbitrary arrest or imprisonment". 
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entertaining claims that an accused would not know of the criminal nature of the acts or 

of criminal responsibility for such acts. It was therefore sufficiently accessible and 

foreseeable to the Accused that he could be held criminally responsible for arbitrarily 

imprisoning Cambodian citizens or citizens under his control in a widespread or 

systematic manner. 

333. Therefore, the Pre-Trial Chamber finds that the Co-Investigating Judges did not violate 

the principle of legality when charging the Accused with imprisonment as a category of 

crimes against humanity in its own right and, as such, this sub-ground of Ground Seven 

of the Appeal is dismissed. 

iii) Sub-ground 11 (torture): 

Submissions: 

334. The Co-Lawyers for Ieng Sary submit in their Appeal and again in their Reply to the 

Co-Prosecutors' Response that the Co-Investigating Judges 'erred by holding torture to 

be an enumerated act constituting a crime against humanity,' as it was not explicitly 

included as a crime against humanity in, inter alia, the Nuremberg (IMT) and Tokyo 

(IMTFE) Charters or the codified Nuremberg Principles.616 

335. The Co-Prosecutors argue in their Response that torture had attained customary 

international law status,617 relying upon the Trial Chamber's Judgment in Case 001,618 

the 1975 United Nations General Assembly Declaration on Torture,619 the 1984 

Convention Against Torture,62o ICTY jurisprudence621 and the 1956 Penal Code of 

616 Ieng Sary Appeal, para. 208; Ieng Sary Reply, para. 96. 
617 Co-Prosecutors Response, para. 189. 
618 Judgment in Case 001, paras 352-358. 
619 Declaration on the Protection of All Persons from Being Subjected to Torture and Other Cruel, Inhuman or 
Degrading Treatment or Punishment, U.N. G.A. Res. 3452 (XXX), U.N. GAOR, 30th Sess., 2433rd PI. Mtg., 
U.N. Doc. Al10408, 9 December 1975. 
62oConvention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (adopted 10 
December 1984, entered into force 26 June 1987), U.N. G.A. Res. 39/46, U.N. GAOR, 39th Sess., 93rd PI. Mtg., 
U.N. Doc. Al391708, 10 December 1984 ("Convention Against Torture") 
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Cambodia.622 The Civil Parties in their observations do not make submissions 

specifically on the issue of torture but in general terms they put forward that the 

formulation of crimes against humanity adopted in Article 5 of the ECCC Establishment 

Law comports with that existing under customary international law during the 1975-

1979. 

336. Ieng Sary, in his Reply to the Co-Prosecutors' Response, averred that the Torture 

Declaration 'was not declarative of customary international law in 1975-79,' and that it 

did not exist in 1975_79.623 

Discussion: 

337. The Pre-Trial Chamber observes that in paragraph 1613 of the Closing Order the Co­

Investigating Judges charge Ieng Sary with crimes against humanity, enumerating 

torture as a crime against humanity in its own right.624 The Co-Lawyers in the Appeal 

refer to paragraph 1314 of the Closing Order which reads: 

The defInition of crimes against humanity under customary international law is 
the commission of one or more of the following acts, as part of a widespread or 
systematic attack directed against a civilian population, [ ... ] torture; [ ... ] 

338. The Pre-Trial Chamber notes that the ECCC Law specifically provides for 'torture' as a 

crime against humanity in its own right in Article 5 and that, as the Co-Lawyers 

contend, torture was not enumerated as a crime against humanity in the Nuremberg 

(IMT) Charter or the Nuremberg Principles. 

339. In making their statement in paragraph 1314 of the Closing Order the Co-Investigating 

Judges rely on the following authorities: 

621 Prosecutor v Deialie, IT-96-21-T, "Judgement", Trial Chamber, 16 November 1998, para. 459 (the "CelebiCi 
case"); Prosecutor v Furundiija, IT-95-1711-A, "Judgement", Appeals Chamber, 21 July 2000, para. 111; 
Prosecutor v Furundiija, IT-95-17/1-T, "Judgement", Trial Chamber, 10 December 1998, paras. 151-153; 
Prosecutor v Krnojeiac, IT-97-25-T, "Judgement", Trial Chamber II, 15 March 2002, para. 182. 
622 Code Penal (1956), Art. 500. 
623 Ieng Sary Reply, para. 97. 
624 Closing Order, para. 1613. 
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Case file No. 001l18-07-2007IECCCrrC Judgement para.352-357; Karl Brandt 
et al. Control Council Law No.10 Trials [1946] Indictment VoU p.7; 
Instructions for the Government of the Armies of the United States (Lieber 
Code) [1863] art.16; Control Council Law No.10 [1945] art.II(I)(c); 
Declaration on the Protection of All Persons from Being Subjected to Torture 
and Other Cruel, Inhuman or Degrading Treatment of Punishment UNGA 
RES/3452 (XXX) 9 December 1975; Convention against Torture (opened for 
signature 10 December 1984) 1465 UNTS 85; International Covenant on Civil 
and Political Rights [1966] art.7.625 

340. In relation to these authorities used by the Co-Investigating Judges, the Pre-Trial 

Chamber observes that the quoted Trial Chamber's findings in this part of its judgment 

in Case 001 were directed towards the definition of torture in customary international 

law, rather than whether it existed as a crime against humanity in its own right under 

customary international law by 1975.626 

341. Secondly, the Pre-Trial Chamber notes that the prohibition of torture arises in several 

arena of international law, and that care must be taken to avoid importing liability for 

torture under human rights law or war crimes law to crimes against humanity by means 

of analogy alone. Different iterations of torture may, however, serve as sources of 

guidance and contribute to make it accessible and foreseeable to an accused that the 

prohibited conduct can lead to criminal prosecution. 

342. Torture has long been prohibited as a violation of the laws of war. In 1863, the Lieber 

Code stated in its Article 16: "Military necessity does not admit of cruelty - that is, the 

infliction of suffering for the sake of suffering or for revenge, nor of maiming or 

wounding except in fight, nor of torture to extort confessions." Prohibition of torture 

was later codified in Article 3 common to the Geneva Conventions in the context of 

armed conflicts. The International Committee of the Red Cross ("ICRC") stated in its 

commentary on Article 147 of the Geneva Convention IV that under the laws of war, 

torture "was understood as the infliction of suffering on a person to obtain from that 

person, or from another person, confessions or information. [ ... ] It is more than a mere 

625 Closing Order, fin. 5191. 
626 Judgment in Case 001, para. 353. 
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assault on the physical or moral integrity of a person. What is important is not so much 

the pain itself as the purpose behind its infliction.,,627 Infliction of suffering for the sake 

of revenge, although not specifically called torture, was also prohibited under the Lieber 

Code as appears from the excerpt above. Torture was indeed prosecuted as a war crime 

in the aftermath of World War II. 

343. The Pre-Trial Chamber notes, as the Co-Lawyers contend, that torture was not 

enumerated as a crime against humanity in its own right in the Nuremberg (IMT) 

Charter nor in the Tokyo (IMTFE) Charter, however, it notes, as cited by the Co­

Investigating Judges in the Closing Order, that it was included in Control Council Law 

No. 10.628 Akin to imprisonment, the NMTs convicted defendants for torture as a crime 

against humanity in its own right, particularly in the context of interrogations and ill 

treatments in concentration camps, including medical experiments.629 

344. For instance, in the High Command Case discussed above, the defendants were 

prosecuted, and some were convicted, for their role in the infliction of torture on those 

who were interrogated by the Gestap0630 and/or detained in concentration camps, 

notably Jews, Soviet nationals, gypsies and Poles, designated as "social inferiors" and 

who "received what the Hitlerites called "special treatment", or "liquidation", or "final 

solution"".631 Under Count 3 of the Indictment, the defendants were notably charged for 

torture as a crime against humanity. Some of the acts of torture, where the individuals 

were interrogated by the Gestapo, appear to have inflicted severe pain or suffering and 

been committed with the purpose of obtaining information or confessions. In this 

regards, the Judgment states: 

627 Jean Pictet (ed.), Commentary: IV Geneva Convention relative to the Protection of Civilian Persons in Time 
of War, ICRC, 1958, p. 598. 
628 Control Council Law No. 10, art II(1)(c): "Atrocities and offenses, including but not limited to murder, 
extermination, enslavement, deportation, imprisonment, torture, rape, or other inhumane acts [ ... ]" (emphasis 
added). 
629 In addition to the cases referred to below, see inter alia: United States v. Carl Krauch et aI., 30 July 1948, 
reproduced in NMT Trials, Vols VII-VIII, p. 1 ("J. G. Farben Case"). The Defendants were prosecuted under 
Count Three for, inter alia, torture as a crime against humanity (Vol. VII, pp. 50-51; see also Vol. VII, p. 11 and 
Vol. VIII, p. 1167. Krauch and Meer were found guilty under Count Three (Vol. VIII, pp. 1190-1191). 
630 High Command Case, pp. 496-497. 
631 High Command Case, p. 495. 
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"On 12 June 1942, the chief of the SIPO and SD published, through Mueller, 
the Gestapo Chief, an order authorizing the use of 'third degree' methods of 
interrogation, where preliminary investigation had indicated that the person 
could give information on important matters, such as subversive activities, 
though not for the purpose of extorting confessions of the prisoner's own 
crimes. 

This order provided: 

[ ... ] Third degree can, according to circumstances, consist among other 
methods of very simple diet (bread and water), hard bunk, dark cell, 
deprivation of sleep, exhaustive drilling, also in flogging (for more than twenty 
strokes a doctor must be consulted).,,631 

The Judgment makes further references to orders directing to use the "severest 

measures" as "experience shows, only the application of the most rigorous 

methods cause suspicious elements to make statements." These included being 

repeatedly hit on the buttocks with rubber tubings (for women) or cowhide or 

rubber trancheons (for men).633 

345. In the Hostage Case, the defendants were charged and some were convicted634 for 

torture as a war crime and a crime against humanity under Counts One and Four in the 

context of "retaliation", i.e. associated with punishment. Count One, in its relevant 

parts, stated that "thousands of noncombatants, arbitrarily designated as "partisans," 

"Communists," "Communist suspects," "bandit suspects" were terrorized, tortured, and 

murdered in retaliation" for lawful attacks perpetrated against German militaries635 . 

Count Four was stated and discussed above in the section on imprisonment.636 

346. In United States of America v. Otto Ohlendorf et al. ("Einsatzgruppen Case"), the 

defendants were charged under Count One of the Indictment and convicted, amongst 

632 High Command Case, p. 497. 
633 High Command Case, pp. 590-592. 
634 Hostage Case. List, von Leyser, Felmy and Lanz were found guilty on Count One (respectively pp. 1274, 
1305,1309 and 1313). Kuntze and Rendulic and were found guilty on Counts One and Four (respectively pp. 
1281 and 1297). 
635 Hostage Case, p. 1233. 
636 Attention is notably drawn to p. 1234 of the Judgment, quoted above in the section on imprisonment. 
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others, for torture as a crime against humanity, as part of a systematic program of 

genocide, aimed at the destruction of foreign nations and ethnic groups by murderous 

extermination. In its judgment, the Tribunal emphasises that torture is to be considered 

as a crime against humanity: 

"The first count of the indictment in this case charges the defendants with 
crimes against humanity. Not crimes against any specified country, but against 
humanity. 

Humanity is the sovereignty which has been offended and a tribunal is 
convoked to determine why. This is not a new concept in the realm of morals, 
but it is an innovation in the empire of the law. Thus a lamp has been lighted in 
the dark and tenebrous atmosphere of the fields of the innocent dead. 

Murder, torture, enslavement, and similar crimes which heretofore were 
enjoined only by the respective nations now fall within the prescription of the 
family of nations. Thus murder becomes no less' murder because directed 
against a whole race instead of a single person.,,637 

347. In United States v. Karl Brandt et al ("Medical Case"), Karl Brandt and others were 

convicted under Counts Two and Three for their participation in "plans and enterprises 

involving medical experiments conducted on non-German nationals against their 

consent, and in other atrocities, in the course of which murders, brutalities, cruelties, 

d h . h . d ,,638 tortures an ot er m umane acts were commztte . 

348. Similarly, torture was also prosecuted as a crime against humanity in the Pohl Case, in 

the context of medical experiments committed on concentration camps inmates. While, 

again, the Judgment does not specify what is being considered as torture, the section 

"Medical Experiments" of the Judgment states facts showing acts inflicting severe pain 

or suffering: 

637 United States v. Otto Ohlendorf et al., 8 and 9 April 1948, reproduced in NMT Trials, Vol. IV, p. 3 (the 
"Einsatzgruppen Case"), at p. 409. The Judgment also emphasised that "although the trial has been on the 
subject of murder, the defendants are charged also in counts one and two with crimes against humanity and 
violations of laws or customs of war which include but are not limited to atrocities, enslavement, deportation, 
imprisonment, torture, and other inhumane acts committed against civilian populations. Thus, if and where a 
conclusion of guilt is reached, such. conclusion is not based alone on the charge of murder but on all committed 
acts coming within the purview of crimes against humanity and war crimes. In each adjudication, without its 
being stated, the verdict is based upon the entire record." (p. 510). Haensch (pp. 554 - 555), Redetzky (p. 576) 
and Schubert (p. 584) were all found guilty of crimes against humanity. 
638 United States v. Karl Brandt et al., 19 August 1947, reproduced in NMT Trials, Vols I-II, p. 3 (the "Medical 
Case"), at Vol. II, p. 198. 
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"The concentration camps furnished an unlimited supply of human subjects for 
these barbarous experiments, and inmates in large numbers were compelled to 
submit to so-called scientific tests which invariably involved torture and in 
thousands of cases maiming, disfigurement, and death. Inmates were placed in 
tanks, where the air pressure was de-creased in simulation of high altitudes. A 
careful chart was kept of their violent reactions, which indicated intense pain 
and suffering. The chart not infrequently ended with, "Subject died at 9:18." 
Others were exposed, naked to freezing temperatures for hours, aided by ice­
water immersion. As was to be expected, many subjects froze to death. Others 
were compelled to drink sea water until they went mad from thirst. Inmates 
were exposed to artificial inoculation of yellow fever, cholera, malaria, typhus, 
and spotted fever, and hundreds died as a result. Incisions were made in the 
legs of subject's and the development of gangrene accelerated by the 
introduction of septic foreign matter. Poison gas, mustard gas, phosphorous, 
and sulphur were used on inmates in order to prove that these chemicals are 
dangerous and often fatal-by no means a novel scientific finding; This is but a 
part of the horrible inventory. As one means toward "a final solution of the 
Jewish problem," a program of wholesale sterilization of the Jews was 
instituted and various methods by which sterility could be accomplished 
without the knowledge of the victim were devised. Even deliberate castration 
was resorted to.,,639 

349. Torture as a crime against humanity was also prosecuted by national jurisdictions. For 

instance, Takashi Sakai was convicted by the Chinese War Crime Military Tribunal of 

the Ministry of Defence, sitting in Nanking, for torture as a war crime and a crime 

against humanity,640 under the tenns of Chinese Rules governing the Trial of War 

Criminals that were in force at the time of the trial. According to Article 1 of these 

Rules the primary source of substantive law for Chinese war crimes tribunals is 

international law. With reference to offences against civilians and members of the 

armed forces for which the accused was found guilty, the Tribunal said: 

"In inciting or permitting his subordinates to murder prisoners of war, wounded 
soldiers; nurses and doctors of the Red Cross and other non-combatants, and to 
commit acts of rape, plunder, deportation, torture and destruction of property, 
he-had violated the Hague Convention concerning the Laws and Customs of 
War on Land and the Geneva Convention of 1929. These offences are war 
crimes and crimes against humanity.,,641 

639 Pohl Case, p. 971 (emphasis added). 
640 Chinese War Crimes Military Tribunal of the Ministry of National Defence, Trial of Takashi Sakai, , 29 
August 1946, reported in The United Nations War Crimes Commission, Law Reports of Trials of War Criminals, 
London, 1949, Vol. XIV, p. 1 ("Trial of Takas hi Sakai") 
641 Trial of Takas hi Sakai, p. 7. 
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350. Some defendants were also prosecuted for acts amounting to torture before the IMT as 

crimes against humanity. Although torture was not specifically mentioned as a crime in 

its own right in the Counts of the Indictment, it was part of the grounds upon which the 

defendants were convicted for crimes against humanity, notably in the context of 

concentration camps.642 Before the IMT, Kaltenbrunner for instance was found guilty of 

both war crimes and crimes against humanity on the basis of authorising, inter alia, 

"methods which included the torture and confinement in concentration camps.,,643 The 

Court found that torture had been conducted "in complete disregard of the elementary 

dictates of humanity," albeit in the context of war crimes.644 

351. The Pre-Trial Chamber finds that, on the basis of Control Council Law No. 10 and the 

post World War II jurisprudence, torture arose as a crime against humanity in its own 

right under customary international law by 1975. 

352. Turning now to consider whether the offence of torture was sufficiently defined, the 

Pre-Trial Chamber recalls that torture was first defined under the laws of war as 

encompassing the following elements: (i) acts inflicting suffering on a person's physical 

or moral integrity (ii) for the specific purpose of obtaining from that person, or from 

another person, confessions or information. Insofar as the first element is concerned, 

the Pre-Trial Chamber notes that some of the judgments mentioned above specifically 

refer to the notion of severe pain or suffering and that, in any event, all the cases quoted 

refer to facts that clearly indicated the infliction of physical or mental suffering. Insofar 

as the second element is concerned, the Chamber observes that the specific purpose of 

obtaining information can be found in the High Command Case. The Hostage Case also 

suggests that torture was committed for a specific purpose, i.e. in retaliation, but the 

other cases are vague as to the purpose for which acts of torture were perpetrated. The 

human rights instruments adopted in the aftermath of World War II have contributed to 

refining the definition of torture as initially understood under the laws of war and the 

post World War jurisprudence, drawing from and further defining the two elements 

642 Nuremberg (IMT) Judgment, Vol. 22, p. 477, 489 and 495. 
643 Nuremberg (IMT) Judgment, Vol. 22, p. 537. 
644 Nuremberg (IMT) Judgment, Vol. 1, p. 227. 
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identified above. As stated by the ICTY Trial Chamber in Furundzija, (at Para 143), 

"[t]he prohibition of torture laid down in international humanitarian law with regard to 

situations of armed conflict is reinforced by the body of international treaty rules on 

human rights: these rules ban torture both in armed conflict and in time ofpeace.,,645 

353. The prohibition, which is said to be absolute, was in 1975, enshrined in several human 

rights instruments, international646 and regional647. Of particular relevance to the 

applicable law on torture in the "Democratic Kampuchea" period is the Declaration on 

the Protection of All Persons from Being Subjected to Torture and Other Cruel, 

Inhuman or Degrading Treatment or Punishment adopted by consensus by General 

Assembly resolution 3452 (XXX) of 9 December 1975, ("Declaration on Torture,,).648 

This Declaration provides the following definition in its Article 1: 

"For the purpose of this Declaration, torture means any act by which severe 
pain or suffering, whether physical or mental, is intentionally inflicted by or at 
the instigation of a public official on a person for such purposes as obtaining 
from him or a third person information or confession, punishing him for an act 
he has committed or is suspected of having committed, or intimidating him or 
other persons. It does not include pain or suffering arising only from, inherent 
in or incidental to, lawful sanctions to the extent consistent with the Standard 
Minimum Rules for the Treatment of Prisoners." (emphasis added) 

354. The Declaration on Torture was the predecessor of the Convention Against Torture, 

adopted by the General Assembly on 10 December 1984 (entered into force on 26 June 

1987), which is said to have codified pre-existing customary law.649 This Convention, 

again drawing on the two elements described above, defines torture as follows: 

"1. For the purposes of this Convention, the term 'torture' means any act by 
which severe pain or suffering, whether physical or mental, is intentionally 
inflicted on a personfor such purposes as obtainingfrom him or a third person 
information or a confession, punishing him for an act he or a third person has 

645 Prosecutor v. Furundzija, IT-95-17/1, "Judgement", Trial Chamber II, 10 December 1998 ("Furundzija 
Judgment", para. 143. 
646 Article 7 of the ICCPR. 
647 Article 7 of the ECHR, Article 5(2) of the ACHR. 
648 Decision on Appeal against the Closing Order indicting Kaing Guek Eav alias "Duch", 5 December 2008, . 
D99/3/42, para. 63. 
649 Furundzija Judgment, paras 160-161, as confmned in appeal on the judgment of 21 July 2000, para. 111. 
Prosecutor v. Kunarac et at., IT-96-23&23/1, "Judgement", Appeals Chamber, 12 June 2002, para. 146. 

160/210 
Decision on [eng Sary's Appeal against the Closing Order 



00661945 

002/19-09-2007-ECCC/OCIJ (PTC75) 

U118INo: D427/1130 

committed or is suspected of having committed, or intimidating or coercing 
him or a third person, or for any reason based on. discrimination of any kind, 
when such pain or suffering is inflicted by or at the instigation of or with the 
consent or acquiescence of a public official or other person acting in an official 
capacity. It does not include pain or suffering arising only from, inherent in or 
incidental to lawful sanctions. 

2. This article is without prejudice to any international instrument or national 
legislation which does or may contain provisions of wider application." 

355. The Pre-Trial Chamber agrees that the D ec1aration on Torture codified the pre-existing 

customary law and finds that by 1975-1979, it was sufficiently clear under international 

customary law that torture as a crime against humanity, akin to a war crime, 

encompassed the two elements of i) inflicting severe pain or suffering on a person 

(physical or mental) ii) with a specific purpose of obtaining information or a confession, 

to punish or intimidate. The Pre-Trial Chamber takes no position on whether the Torture 

Convention constituted an evolution of the definition of torture by adding purposes for 

which acts of torture may be committed or merely codified customary law, as it finds 

that a sufficiently comprehensive definition of torture as a crime against humanity had 

arose by 1975 and that accordingly, such conduct was considered to be criminal in the 

sense generally understood and therefore foreseeable from that point in time. All of 

these combined with the appalling nature of crimes of torture committed in a 

widespread and systematic manner leaves no room for entertaining claims that an 

accused would not know of the criminal nature of the acts or of criminal responsibility 

for such. 

356. Therefore, the Pre-Trial Chamber finds that the Co-Investigating Judges, when charging 

the Accused for torture as a crime against humanity in its own right, did not violated the 

principle of legality and, as such, dismisses this sub-ground of Ground Seven of the 

Appeal. 
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357. The Co-Lawyers submit that the Co-Investigating Judges erred by holding rape to be an 

enumerated act constituting a crime against humanity.65o As rape was not explicitly 

included in, inter alia, the Nuremberg Charter, the Tokyo Charter or the codified 

Nuremberg Principles, the Co-Lawyers for Ieng Sary submit in their Appeal and again 

in their Reply that rape did not exist as 'an enumerated crime against humanity in 

customary international law in 1975_79.'651 The Co-Lawyers suggest that "rape can 

only violate Article 5 of the Establishment Law if: a. "other inhumane acts" as a 

category is applicable; and b. rape constituted an "other inhumane act" in 1975-79.,,652 

358. In their response the Co-Prosecutors submitted that the Trial Chamber was correct in 

Case 001 in finding that rape was clearly a crime against humanity653 and that the 

ICTR's judgment in Prosecutor v Akayesu merely represents 'a modem reaffirmation of 

the continued customary status of crimes against humanity under international law. ,654 

They further referred to the 1956 Penal Code of Cambodia,655 and to ICTY 

jurisprudence. The Civil Parties in their observations do not make submissions 

specifically on the Issue of rape but in general terms they put forward that the 

formulation of crimes against humanity adopted in Article 5 of the ECCC Law is 

consistent with that existing under customary international law during the 1975-1979. 

Discussion: 

359. The Pre-Trial Chamber observes that in paragraph 1613 of the Closing Order the Co­

Investigating Judges charge the Accused with: 

650 Ieng Sary Appeal, para. 218, referring to the Closing Order para. 1314. 
651 Ieng Sary Appeal, para. 218; Ieng Sary Reply, para. 98. 
652 Ieng Sary Appeal, para. 218; Ieng Sary Reply, para. 98. 
653 Judgment in Case 001, para. 361. 
654 Co-Prosecutors' Response, para. 190. 
655 Penal Code (1956), Art. 443. 
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[c]rimes against humanity, specifically [ ... (g) rape .... ] punishable under 
Articles 5, [ ... ] of the ECCC Law. 

360. The Co-Lawyers in their Appeal refer to paragraph 1314 of the Closing Order, which 

reads: 

The definition of crimes against humanity under customary international law is 
the commission of one or more of the following acts, as part of a widespread or 
systematic attack directed against a civilian population: [ .... ] rape; [ .... ]. 

361. The Pre-Trial Chamber also notes that in the Closing Order the Co-Investigating Judges 

found that '[t]he legal elements of the crime against humanity of rape have been 

established in the context of forced marriage. ,656 

362. The Pre-Trial Chamber notes that the Co-Investigating Judges charge the Accused with 

rape as a crime against humanity in its own right. Article 5 of the ECCC Law also 

enumerates rape as a crime against humanity in its own right. 

363. In the reasoning part of the Closing Order, while they find that crimes against humanity 

existed in international law at the relevant time,657 the Co-Investigating Judges state in 

paragraph 1314 of the Closing Order that rape was also a crime against humanity under 

customary international law.658 The Pre-Trial Chamber notes that, in making such 

statement, the Co-Investigating Judges rely on the following authorities: 

Case file No. 001118-07-2007IECCCITC Judgment para.361; Instructions for 
the Government of the Armies of the United States (Lieber Code) [1863] 
art.44; The Laws of War on Land (Oxford Manual) [1880] art.49; Convention 
(II) & (N) with Respect to the Laws and Customs of War on Land and its 
alIDex: Regulations concerning the Laws and Customs of War on Land (The 
Hague Regulations) (adopted 29 July 1899 & 18 October 1907 respectively) 
preamble (Martens clause) art.46; Commission on the Responsibility of the 
Authors of the War and on Enforcement of Penalties: Report Presented to the 

656 Closing Order, para. 1430. 
657 Closing Order, para. 1313, which, as noted in the Section discussing the merits of Ground three of Appeal 
above in this decision, is a correct fmding. 
658 Closing Order, fin. 5192. 
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Preliminary Peace Conference (adopted 29 March 1919); Control Council Law 
No.lO [1945] art.II(I)(c); International Military Tribunal for the Far East 
Indictment [1946] Preamble; Nuremburg Judgment IMT (Nuremburg) [31 
January & 14 February 1946] Vol.VI pp.404-407,565; Judgment of the 
International Military Tribunal for the Far East IMT (Tokyo) [1948] p.l012-
1019,1023,1180-1191, esp.l185-1186; Cyprus v. Turkey European 
Commission of Human Rights Applications 6780/74 and 6950/75 [10 July 
1976] (1982) 4 E.H.R.R. p.482,483. 659 

364. The Pre-Trial Chamber, after an examination of these sources used by the Co­

Investigating Judges, observes that such sources do not explicitly support a proposition 

that by 1975 rape existed as a 'crime against humanity,' rather many of them condemn 

the act and occasionally give an indication as to its gravity. In particular, the Pre-Trial 

Chamber makes the following observations: 

1. The Trial Chamber found Duch only "criminally responsible [ ... ] for the 

following offences as crimes against humanity: [ ... ], torture (including one 

instance ofrape).,,66o The Pre-Trial Chamber notes that in the case of Duch, the 

Trial Chamber did not particularly have to focus in making findings on 

whether rape existed as a Crime Against Humanity in its own right in 

customary law in 1975_79,661 which is explicable because Duch was only 

found responsible for one isolated instance of rape, which is not sufficient to 

qualify it as a Crime Against Humanity because the "widespread and 

systematic" chapeau element of Crimes Against Humanity was not even in 

question. It is interesting to note, however, that, although in section 2.5.3 of the 

judgment662 the Trial Chamber enumerates rape as a Crime Against Humanity 

in its own right, in paragraph 361 of the judgment it only states that rape has 

'long been prohibited in customary intemationallaw and has been described as 

"one of the worst suffering a human being can inflict upon another",' which, in 

the understanding of the Pre-Trial Chamber, does not amount to an explicit 

659 Closing Order, fin. 5192. 
660 Judgment in Case 001, para. 567. 
661 The Pre-Trial Chamber did not have to make such a finding in the appeal against the Closing Order in case 
001 either, because it was not questioned by the Defence in that case. 
662 Judgment in Case 001, "Law and findings on offences as crimes against humanity," para. 330, page 117 ff. 
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finding that rape existed by 1975-79 as a Crime Against Humanity in its own 

right in customary international law. 

2. The Pre-Trial Chamber further notes that Article 44 of the Instructions for the 

Government of the Armies of the United States also consider rape a high 

gravity crime. 663 The Laws of War on Land (Oxford Manual) Art. 49 and Art 

46 of Conventions (II) and (IV) with Respect to the Laws and Customs of War 

on Land and its Annex: Regulations Concerning the Laws and Customs of War 

on Land, The Hague 29 July 1899 use similar language by referring to "respect 

for family honor and rights, individual lives, religious convictions and liberty." 

The Pre-Trial Chamber also observes here rape is not explicitly mentioned 

although it could be implied within the rights of iridividual lives. A close 

reading of the terms664 used in the Preambles to the Conventions of 1899 may 

be an indication that acts against individual rights are raised to the level of 

crimes against humanity but does not explicitly say so either. 

3. The Pre-Trial Chamber further notes that rape was explicitly recognised as a 

crime against humanity only in Art. II(1)(c) of Control Council Law No 10. 

4. The Preamble to the International Military Tribunal for the Far East 

Indictment states that crimes against humanity were referred to and defined in 

the Charter. 665 It further included rape as a violation of international law and 

the 'recognized customs and conventions of war'. It does not make the explicit 

link between rape and crimes against humanity. 

5. The Nurembert (lMT) judgment stated facts and instances of rape, implicitly 

condemning it, but not arriving at any legal conclusions with regard to rape as 

a crime against humanity. 

663Lieber Code, art 44 considers rape prohibited under the penalty of death as a starting point, and then goes on 
to say 'or such other severe punishment as may seem adequate for the gravity of the offense.' 
664 The Preambles to the Conventions of 1899 both include references to the "interests of humanity" and "laws of 
humanity." 
665 International Military Tribunal for the Far East, The United States of America et al. v Araki et al., 
"Indictment", reproduced in Neil Boister and Robert Cryer (eds), Documents on the Tokyo International Military 
Tribunal: Charter, Indictment and Judgments, Oxford University Press: 2008, p. 16. 
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6. The judgment of the International Military Tribunal for the Far East666 refers to 

the Rape of Nanking whereby soldiers engaged in countless acts of rape.667 It 

condemned rape where it stated "[t]he barbarous behavior of the Japanese 

Army cannot be excused as the acts of soldiery which had temporarily gotten 

out of hand when at last a stubbornly defended position capitulated - rape, 

arson and murder continued to be committed on a large scale for at least six 

weeks after the city had been taken and for at least four weeks after Matsui and 

Muto had entered the city.,,668 This section of the judgment does not explicitly 

identify rape as a crime against humanity. 

7. In Cyprus v Turkey, the incidents of rape by Turkish soldiers constituted 

'inhuman treatment' in the sense of Article 3 of the European Convention of 

Human Rights. While this case condemns rape, it does not identify it as a 

crime against humanity.669 

365. The Pre Trial Chamber finds, in relation to these sources used by the Co-Investigating 

Judges, that these sources, on their own, do not adequately support the proposition that 

rape was a crime against humanity in its own right under customary international law by 

1975. With the exception of Control Council No 10, none of the sources indicate that 

rape was, in its own right, a crime against humanity. 

366. Despite the explicit enumeration of rape in Article 5 of the ECCC Law, the Pre-Trial 

Chamber shall make its own assessment to determine whether there was a rationale for 

its inclusion by an examination of whether rape existed in fact in international law as a 

crime against humanity in its own right by 1975. 

666 International Military Tribunal for the Far East, The United States of America et al. v Araki et al., "Majority 
Judgement", reproduced in Neil Boister and Robert Cryer (eds), Documents on the Tokyo International Military 
Tribunal: Charter, Indictment and JUdgments, Oxford University Press: 2008., 
667 International Military Tribunal for the Far East, The United States of America et al. v Araki et aI., "Majority 
Judgment", reproduced in Neil Boister and Robert Cryer (eds), Documents on the Tokyo International Military 
Tribunal: Charter, Indictment and Judgments, Oxford University Press: 2008, p. 49, 605. 
668 International Military Tribunal for the Far East, The United States of America et al. v Araki et aI., "Majority 
Judgment", reproduced in Neil Boister and Robert Cryer (eds), Documents on the Tokyo International Military 
Tribunal: Charter, Indictment and Judgments, Oxford University Press: 2008, p. 49, 612. 
669 European Commission of Human Rights, Cyprus v Turkey, (1982) 4 EHRR 482, Application no. 6780174 & 
6950175, 10 July 1976, ("Cyprus v. Turkey"). 
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367. The Pre-Trial Chamber notes that the offence of rape has long been prohibited as a war 

crime, with its nascence dating back at least to the Lieber Code of 1863.670 The Oxford 

Manual, drafted by the Institute of International Law in 1880, then mandated that 

'family honor and rights' - a nineteenth century euphemism which encompassed a 

prohibition on rape and sexual assault671 
- must be respected as part of the laws and 

customs of war.672 The 1899673 and 1907674 Hague Conventions repeated the same 

requirement, reinforced by the general protection afforded by the Martens Clause 

contained therein.675 Rape was then explicitly prohibited in the Geneva Conventions of 

1949,676 Additional Protocol I of 1977,677 and Additional Protocol II of 1977.678 It is 

thus to be concluded that rape was a war crime well before 1975. 

368. Prior to 1975, rape was criminalised as a cnme against humanity only in Control 

Council Law No. 10, though examples of conviction for rape pursuant to this law were 

670 Lieber Code, Art 44: "All wanton violence committed against persons in the invaded country ... all rape, 
wounding, maiming or killing of such inhabitants, are prohibited under the penalty of death, or such other severe 
punishment as may seem adequate for the gravity of the offense' (emphasis added). 
671 M. Bassiouni, Crimes Against Humanity in International Criminal Law, Kluwer Law International, The 
Hague: 1999, p. 348. 
672 The Laws of War on Land, adopted by the Institute of International Law, Oxford, 9 September 1880 ("Oxford 
Manual"), Art 49: 'Family honour and rights, the lives of individuals, as well as their religious convictions and 
rractice, must be respected. ' 

73 Hague Regulations concerning the Laws and Customs of War on Land, annexed to Convention (II) with 
Respect to the Laws and Customs of War on Land, 29 July 1899, ("1899 Hague Regulations"), Art 46: 'Family 
honors and rights, individual lives and private property, as well as religious convictions and liberty, must be 
respected. ' 
674 Hague Regulations concerning the Laws and Customs of War on Land, annexed to Convention (IV) 
respecting the Laws and Customs of War on Land, 18 October 1907 ("1907 Hague Regulations"), Art 46: 
'Family honour and rights, the lives of persons, and private property, as well as religious convictions and 
practice, must be respected. ' 
675 Hague Convention (II) with Respect to the Laws and Customs of War on Land, 29 July 1899, preamble; 
Hague Convention (IV) Respecting the Laws and Customs of War on Land, 18 October 1907, preamble. 
676 Geneva Convention relative to the Protection of Civilian Persons in Time of War, 75 V.N.T.S. 287 (opened 
for signature 12 August 1949, entered into force 21 October 1950) ("Fourth Geneva Convention"), Art 27 
(second para.). 
677 Protocol additional to the Geneva Conventions of 12 August 1949, and relating to the protection of victims of 
international armed conflicts (Protocol I), 1125 V.N.T.S. 3 (adopted 8 June 1977, entered into force 7 December 
1978) ("Additional Protocol I"), Arts 76(1) (adopted by consensus). 
678 Protocol additional to the Geneva Conventions of 12 August 1949, and relating to the protection of victims of 
non-international armed conflicts (Protocol II) 1125 V.N.T.S. 609 (adopted 8 June 1977, entered into force 7 
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not provided to this Chamber, nor could the Chamber find any such examples.679 

Evidence of rape was read into the record by the French and Soviet prosecutors before 

the IMT,68o however nowhere in the Nuremberg (IMT) judgment was rape mentioned 

and no defendants were convicted of rape characterised as any crime, let alone as a 

crime against humanity in its own right.681 The United Nations General Assembly did 

not recognise rape as a crime against humanity on its own right when it affirmed the 

Nuremberg Principles of International Law. 

369. The Co-Investigating Judges682 and the Co-Prosecutors683 have not referred this 

Chamber to any other sources indicative of the customary criminalisation of rape as a 

crime against humanity in its own right prior to, or during, the period 1975 to 1979. 

370. An alternative source of international law is 'the general principles of law recognized 

by civilized nations. ,684 The Pre-Trial Chamber finds that rape was near universally 

criminalised under the domestic criminal laws of states, albeit using varying definitions 

of rape.685 Indeed, this Chamber has been unable to locate an example of a legal system 

that failed to criminalise rape by 1975. However, rape as a crime against humanity is 

necessarily composed of chapeau elements common to all crimes against humanity, 

679 For mention of other sexual crimes see: the "Medical Case" (United States v Karl Brandt et al.) Case No.1, 
NMT Vol. 2 (forced sterilization and castration); the "Pohl Case" (United States v Oswald Pohl et al.) Case No. 
4, NMT Vol 5 (evidence of forced abortion and concentration camp "brothels"); the "RuSHA Case" (United 
States v Ulrich Greifelt et al.) Case No.8, NMT Vols 4-5 (forced abortion, gender persecutions and reproductive 
crimes). 
680 See International Military Tribunal, Trial of the Major War Criminals, 1946, Nuremberg: 1947, Vol 6, 
Transcript 31 January, pp. 404-407; Vol 7, Transcript 14 February 1946, pp. 456-457 (reading into evidence the 
"The Molotov Note" dated 6 January 1942). 
681See IMT Judgment and Kelly Askin, "Prosecuting Wartime Rape and Other Gender-Related Crimes under 
International Law: Extraordinary Advances, Enduring Obstacles", Berkeley Journal of International Law, 2003, 
p.301. 
682 Closing Order, 16 September 2010, D427 ("Closing Order"), fin. 2570 and 2571. 
683 Co-Prosecutors' Response, fin. 485-494. 
684 Statute of the International Court of Justice, art 38(1)(c). See also Section discussing the merits of Ground 
three of Appeal above in this decision. 
685 See for ego Code Penal (1956), Art. 443 (Cambodia); Code Penal (1810) Arts. 331-333 (France); Penal Code 
(Act No. 45 of 1907), Arts. 177-178 (Japan); Indian Penal Code (Act No. 45 of 1860), art. 375 (India); Penal 
Code (No. 58 of 1937), Arts. 267-268 (Egypt); The Criminal Code (Act No. 29 of 1960), s 98 (Ghana); Criminal 
Code of RSFSR (1960, as amended to 1 March 1972), Art. 117 (Russian Socialist Federal Soviet Republic, 
USSR); C6digo Penal (Decreto-Lei No. 2.848 de 1940), Arts. 213-215 (Brazil); Crimes Act (Public Act No. 43 
of 1961), s 128 (New Zealand); Criminal Code Act 1899, s 349-350 (Queensland, Australia); California Penal 
Code (1873), ss 261-269 (California, USA); The Criminal Code, 1892,55-56 Vict., c. 29, s. 266 (Canada). 
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such as the requirement that the act form part of a 'widespread or systematic attack. ,686 

Rape as it is defined under domestic criminal codes does not contain such element. The 

facts constituting rape as a crime against humanity may also support a charge of rape 

under domestic law, but the same may not be true in reverse, given that an isolated 

event unconnected to a broader reign of terror cannot amount to a crime against 

humanity. In another context, the Pre-Trial Chamber has previously considered whether 

domestic crimes and international crimes may be considered synonymous. The Pre­

Trial Chamber indicated that where the constitutive elements are not identical, domestic 

and international crimes are to be treated as distinct crimes.687 The Pre-Trial Chamber, 

therefore, finds that rape cannot simply be imported into international law as a crime 

against humanity in its own right by recourse to the general principles of law recognized 

by civilized nations. Consistent with ICTY jurisprudence, such principles may serve 

merely to assist in clarifying the actus reus and mens rea of rape once the existence of 

the crime has already been established.688 

Conclusion: 

371. The Pre-Trial Chamber finds that by 1975 rape did not exist under international law in 

its own right as an enumerated crime against humanity. However, the Pre-Trial 

Chamber opines that the material facts pleaded in the Closing Order with respect to rape 

may potentially amount to the crime against humanity of an 'other inhumane act.' In 

this respect, the Pre-Trial Chamber notes that the Co-Lawyers say that "rape can only 

violate Article 5 of the Establishment Law if: a. "other inhumane acts" as a category is 

applicable; and b. rape constituted an "other inhumane act" in 1975-79." The Pre-Trial 

Chamber finds in discussing the sub-grounds 15, 16, 17 and 19 below that by 1975 

'other inhumane acts' existed in international law as a crime against humanity and that 

686 Judgment in Case 001, para. 300; Prosecutor v Tadic, IT-94-1-T, "Opinion and Judgment", Trial Chamber, 7 
May 1997, paras 646-648; Prosecutor v Akayesu, ICTR-96-4-T, "Judgment", Trial Chamber, 2 September 1998, 
para. 579. 
687 Decision on Appeal Against Closing Order Indicting Kaing Guek Eav Alias "Duch", 8 December 2008, 
D99/3/42, see paras 72 and 84. 
688 Prosecutor v Furundiija, IT-95-17/1-T, "Judgment", Trial Chamber, 10 December 1998, para. 177: '[T]o 
arrive at an accurate definition of rape based on the criminal law principle of specificity ... it is necessary to look 
for principles of criminal law common to the major legal systems of the world'; see also Prosecutor v Kunarac 
et ai., IT-96-23-T and IT-96-2311-T, "Judgment", Trial Chamber, 22 February 2001, paras 439-460. 
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further consideration of arguments related to the existence in law by 1975 of sub­

categories of 'other inhumane acts' is not warranted. 

372. Therefore, this sub-ground of Appeal is granted and the Pre-Trial Chamber decides to 

strike rape out of paragraph 1613 (Crimes Against Humanity, paragraph (g» of the 

Closing Order and to uphold the Co-Investigating Judges finding in paragraph 1433 of 

the Closing Order that the facts characterised as crimes against humanity in the form of 

rape can be categorized as crimes against humanity of other inhumane acts and 

therefore are to be charged as such. 

v) Sub-grounds 15 (other inhumane acts), 16 (forced marriage), 17 (sexual 

violence) and 19 (enforced disappearances): 

Submissions: 

373. The Co-Lawyers submit that "other inhumane acts" did not exist as an underlying 

offence constituting crimes against humanity in 1975-79 and that they were not 

sufficiently "pronounced.,,689 The Co-Lawyers then argue that the Co-Investigating 

Judges erred in finding that they had jurisdiction over such 'other inhumane acts' as 

forced marriage, sexual violence, forced transfers of population and enforced 

disappearance, as these species of conduct had not attained such status by 1975.690 

374. The Co-Prosecutors respond by arguing that 'other inhumane acts' comprise a residual 

offence which is intended to criminalise conduct which meets the threshold criteria of a 

crime against humanity but does not fit within one of the other specified underlying 

crimes. ,691 They submit that "it is well established in international law that an act 

amounts to an 'other inhumane act' if it is "sufficiently similar in gravity to the other 

enumerated crimes".' They further aver that assessments of gravity involved in this 

689 Ieng Sary Appeal, para. 220 referring to the Closing Order, para. 1314. 
690 Ieng Sary Appeal, paras 220, 223-224 (forced marriage), 225 (sexual violence), 226-229 (forced transfers of 
population), 230-231 (enforced disappearance), each referring to the Closing Order, para. 1314. 
691 Co-Prosecutors' Response, para. 198. 
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enquiry are not jurisdictional matters and should therefore be determined at trial. 692 The 

Civil Parties in their observations do not make submissions specifically on the issue of 

'other inhumane acts' but, as mentioned in para ... 17 ... above, in general terms they put 

forward that the formulation of crimes against humanity adopted in Article 5 of the 

ECCC Law comports with that existing under the customary international law during 

the 1975-1979. 

375. In Reply, the Co-Lawyers emphasise the 'inherent lack of specificity' of 'other 

inhumane acts,' and argue that this removes the offence from ECCC's jurisdiction.693 

Discussion: 

376. The Pre-Trial Chamber observes that in paragraph 1613 of the Closing Order the Co­

Investigating Judges indict Ieng Sary with crimes against humanity, enumerating only 

'other inhumane acts' as a crime against humanity on its own right.694 The Co-Lawyers 

in the Appeal refer to paragraph 1314 of the Closing Order which, the Pre-Trial 

Chamber notes, is found in the reasoning part of the Closing Order and reads: 

The defmition of crimes against humanity under customary international law is 
the commission of one or more of the following acts, as part of a widespread or 
systematic attack directed against a civilian popUlation, [ ... J and other 
inhumane acts, including forced marriage, sexual violence, enforced 
disappearance and forced transfers of population." 

377. The Pre-Trial Chamber notes that this paragraph of the Closing Order is mainly aimed 

at elaborating the meaning of crimes against humanity and of its sub-categories and that 

it enumerates forced marriage, sexual violence, enforced disappearance and forced 

transfers of population as being 'other inhumane acts,' which is obvious by the use of 

the term "including" in order to link both. 

692 Co-Prosecutors' Response, para. 198. 
693 Ieng Sary, para. 104. 
694 Closing Order, para. 1613. 
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378. At the outset, with regard to the Co-Lawyers related argument that the Co-Investigating 

Judges erred in finding that they have jurisdiction over such 'other inhumane acts' as 

forced marriage, sexual violence, forced transfers of population and enforced 

disappearance, the Pre-Trial Chamber concurs with the ICTY Trial Chamber in 

Blagojevic that' [i]t should be stressed that other inhumane acts is in itself a crime under 

international law.' 695 To require that each sub-category of 'other inhumane acts' entail 

individual criminal responsibility under international law, is to render the category of 

'other inhumane acts' otiose; that is, the conduct would have to amount to a crime in its 

own right, regardless of whether or not it also amounts to a crime as an 'other inhumane 

act.' The requirements of the principle of legality attach to the entire category of 'other 

inhumane acts' and not to each sub-category thereof. Further consideration of the Co­

Lawyers arguments in relation to the existence in law by 1975 of the sub-categories of 

'other inhumane acts' is, therefore, not warranted. The Co-Investigating Judges 

indicting Ieng Sary enumerating "other inhumane acts" as a crime against humanity in 

its own right, is the reason as to whether 'other inhumane acts' constituted a crime 

against humanity in international law in 1975-79 warrants consideration. 

379. In relation to the Co-Lawyers argument that "other inhumane acts" did not exist as an 

underlying offence constituting crimes against humanity by 1975-79 and that they were 

not sufficiently pronounced, the Pre-Trial Chamber notes that in making their statement 

in relation to 'other inhumane acts' in paragraph 1314 of the Closing Order, the Co­

Investigating Judges rely on the following authorities: 

"Case file No. 001l18-07-2007/ECCC/TC Judgment paras.293,367 et seq.; 
Instructions for the Government of the Armies of the United States (Lieber 
Code) [1863] art.l6,22,56; Convention (II) & (IV) with Respect to the Laws 
and Customs of War on Land and its annex: Regulations concerning the Laws 
and Customs of War on Land (The Hague Regulations) [1899 & 1907] 

69SProsecutor v Btagojevie & Jokie, IT-02-60-T, "Judgment", Trial Chamber I Section A, 17 January 2005, para. 
624 (emphasis added); see also Prosecutor v Brima et at., SCSL-2004-16-T, "Judgment", Trial Chamber 11,20 
June 2007 ("Brima Trial Judgment"), paras. 697-698; Prosecutor v Brima et at., SCSL-2004-16-A, "Judgment", 
Appeals Chamber, 22 February 2008 ("Brim a Appeals judgment"), paras. 183, 197-198; Prosecutor v 
Kayeshima & Ruzindana, ICTR-95-1-T, "Judgment", Trial Chamber, 21 May 1999, para. 583; Prosecutor v 
Stakie, IT -97-24-A, "Judgment", Appeals Chamber, 22 March 2006, paras. 315-317; Prosecutor v Stakie, IT -97-
24-T, "Judgment", Trial Chamber 11,31 July 2003, para. 719. 
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preamble (Martens Clause); Commission on the Responsibility of the Authors 
of the War and on Enforcement of Penalties: Report Presented to the 
Preliminary Peace Conference (adopted 29 March 1919); Nuremburg Charter 
[1945] art.6(b) & (c); Control Council Law No.10 [1945] art.II(l)(b) & (c); US 
Regulations Governing the Trials of the Accused War Criminals in the Pacific 
Region I & 11 (1945) Regulation 2(b) & 5; International Military Tribunal 
[1945] Indictment Count Four Part (A); Nuremberg (IMT) Judgment, 
Nuremburg) [1946] VoU p.227; Charter of the International Military Tribunal 
for the Far East [1946] art.5(c); Judgment of the International Military 
Tribunalfor the Far East IMT (Tokyo) [1948] Chapter VIII p.1001; Principles 
of International Law Recognized in the Charter of the Nuremberg Tribunal 
Yearbook of the International Law Commission Vol.2 [1950] p.377 Principle 
VI(c); Yearbook of the International Law Commission Documents of the Third 
Session Vol.2 [1951]; Draft Code of Crimes Against the Peace and Security of 
Mankind International Law Commission [1954] art.2(ll); Yearbook of the 
International Law Commission Documents of the Sixth Session Volume II 
[1954]; Medical Case Control Council Law No.1 0 [1947] TriaUudgment VoU 
p.16 & Vol.1I p.175-180; Justice Case Control Council Law No.1 0 Trials 
[1947] Trial Judgment Vol.III p.3-4,23; Ministries Case Control Council Law 
No.10 Trials [1949] Trial Judgment Vol.XIV p.467; High Command Case 
Control Council Law No.10 Trials [1948] Trial Judgment Vol.X p.27-
29,36,462; Hostages Case Control Council Law No.10 Trials [1948] 
Indictment Vol.XI p.770, Trial Judgment p.1232; Universal Declaration of 
Human Rights [1948] art.5; International Covenant on Civil and Political 
Rights [1966] (Cambodia signed 17 October 1980, ratified 26 May 1992) 
art.4(2),7; European Convention on Human Rights [1950] art.3,15(2); 
American Convention of Human Rights (adopted 22 November 1969 entered 
into force 18 July 1978) art.5(2),27(2); United Nations Command Rules and 
Regulations [1950] rule 4; UNGA RES/2547 XXIV (1969) paras.2-3 and 7; 
UNGA RES/3103 XXVI11 (1974) para.4; UNGA RES/34/93 H (1979) paras.1 
and 4, UNGA RES/41135; UNGA RES/3318 XXIX (1974) para.5; UNGA 
RES/3452 XXX (1975) para.2; Corfu Channel Case (Merits) ICJ [1949] 
Judgment p.22 para.215; Report for the Greek Case ECHR [1969] Part B 
Chapter IV(B)(VI) Section A para.34, Section C paras.16-17 and Section D 
para.21.,,696 

380. In relation to these authorities used by the Co-Investigating Judges, the Pre-trial 

Chamber observes, that the reference, as quoted in the Closing Order, to the Trial 

Chamber judgment in Case 001 supports a conclusion that the notion of "other 

inhumane acts" existed in law as a crime against humanity since 1945 including: Article 

6(c) of the Nuremberg Charter, Article 5(c) of the Tokyo Charter and Article II of 

Control Council Law No. 10. The rest of the authorities mentioned in the Trial 

Chamber's judgment in Case 001, as quoted in this paragraph of the Closing Order, 

appear to have been used to explore the definition of "other inhumane acts" and support 

696 Closing Order, fin. 5194. 
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the conclusion that the prohibition against "other inhumane acts" is now697 included in a 

large number of international legal instruments and forms part of customary 

international law . 698 

381. The Pre-Trial Chamber notes, in addition, that the Nuremberg Charter was in 1945 

appended to the London Agreement between France, the USSR, the UK and the USA 699 

and that by the end of 1945, nineteen other States had subsequently acceded to the 

Charter. 7oo 'Other inhuman acts' is thus based in treaty law which amount to evidence 

of the opinio juris of those signatory states. The subsequent inclusion of 'other 

inhumane acts' in Article 5(c) of the Tokyo Charter701 and Article II(l)(c) of Control 

Council Law No. 10,702 are relevant as examples of State practice. 

382. The Co-Investigating Judges have also relied on the Nuremberg Principles, which 

recognised the principles of international law found in the Nuremberg Charter and 

Judgment and explicitly lise03 'other inhumane acts' as 'crimes against humanity.' The 

Pre-Trial Chamber emphasises the customary nature of such Principles in that in 1946, 

the United Nations General Assembly unanimously affirmed704 and in 1950 the 

International Law Commission codified them70S pursuant to the General Assembly'S 

697 Not necessarily before 1975. 
698 Judgment in Case 001, para. 367 quoting in fin. 674 the Celebici Trial judgment, para. 517; Prosecutor v. 
Brima et al., judgment, SCSL Appeals Chamber (SCSL-04-16-A), 22 February 2008 ("Brima Appeal 
judgment"), para. 183 
699 Agreementfor the prosecution and punishment of the major war criminals of the European Axis, 82 U.N.T.e. 
280 (8 August 1945) ("London Agreement"). 
700 Australia, Belgium, Czechoslovakia, Denmark, Ethiopia, Greece, Haiti, Honduras, India, Luxembourg, the 
Netherlands, New Zealand, Norway, Panama, Paraguay, Poland, Uruguay, Venezuela and Yugoslavia: 
International Committee of the Red Cross, 'International Humanitarian Law - State Parties I Signatories: 
Agreement for the Prosecution and Punishment of the Major War Criminals of the European Axis, and Charter 
of the International Military Tribunal. London, 8 August 1945' (2005) 
http://www.icrc.org/ihl.nsfiWebSign?ReadForm&id=350&ps=P 
701Tokyo (IMTFE) Charter, art 5(c) (the only difference in wording is the omission of religion from the 
persecution grounds and the inclusion of 'common plan' or 'conspiracy' liability). 
702 Control Council Law No. 10, art II(l)(c) ('before or during the war' omitted, and other inhumane acts 
reinforced by the words 'including but not limited to'). 
703 Nuremberg Principles, Principle VI(c). 
704 AffIrmation of the Principles of International Law Recognized by the Charter of the Nuremberg Tribunal, 
G.A Res. 95 (I), U.N. GAOR, 1st Sess., pt. 2, at 1144, U.N. Doc. Al236, 11 December 1946. 
705 International Law Commission, Principles of International Law Recognized in the Charter of the Nuremberg 
Tribunal and in the Judgment of the Tribunal, International Law Commission: 1950 
http://untreaty.un.org/ilc/texts/instruments/englishldraft%20articles!7 _1_1950.pdf " 
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direction in 1947.706 This unammous endorsement by 1946 by the international 

community of the Nuremberg Charter and Judgment is a significant indication that by 

that time criminality for commission of 'other inhumane acts' as 'crimes against 

humanity' arose as a customary rule of international law. 

383. The definition of cnmes against humanity codified under Principle VICc) of the 

Nuremburg Principles derives from the preamble of the Declaration of St. Petersburg in 

1868 and the Martens Clause in the Hague Conventions of 1899 and 1907 invoking "the 

usages established among civilized peoples, from the laws of humanity, and the dictates 

of the public conscience,,707 as residual protection against acts not specifically 

prohibited in the text of the Hague Conventions.708 While Principle VIC c) articulates 

specific acts that constitute crimes against the laws of humanity, it nevertheless 

provides a non-exhaustive list and includes "other inhumane acts" as a residual 

category, in order to, in the spirit of the Martens Clause, avoid creating an opportunity 

for evasion of the laws of humanity. 709 

384. In respect of the requirement of accessibility and foreseeability regarding 'other 

inhumane acts,' the Co-Lawyers for Ieng Sary submit that inconsistent interpretations of 

the category 'other inhumane acts' demonstrate its inherent lack of specification, and 

that it therefore violates the principle of legality.710 The Co-Lawyers refer to 

purportedly conflicting ICTY jurisprudence. 711 While the Pre-Trial Chamber cannot see 

how conflicting case law from the early 2000s may have led to confusion in the period 

706 Formulation of the Principles Reco§nized in the Charter of the Nurnberg Tribunal and in the judgment of the 
Tribunal, U.N. G.A. Res. 177(11), 123r PI. Mtg., 21 November 1947. 
707 1899 Hague Convention IV, Preamble; see also 1907 Hague Convention II, Preamble. 
708 See also JCRC Commentary on the JVth Geneva Convention Relative to the Protection of Civilian Persons in 
Time of War, Geneva, 1958, reprinted 1994, p. 39 (regarding 'inhumane treatment' in Common Art. 3 of the 
1949 Geneva Conventions, it states: "[h]owever great the care taken in drawing up a list of all the various forms 
of infliction, it would never be possible to catch up with the imagination of future torturers who wished to satisfy 
their bestial instincts; and the more specific and complete a list tries to be, the more restrictive it becomes.") 
709Judgment in Case 001, para. 367; Prosecutor v. Kupreskic et aI., IT-96-16-T, "Judgment", Trial Chamber, 14 
January 2000, para. 563. 
710 Ieng Sary Appeal, para. 220. 
711Ieng Sary Appeal, fin. 523, contrasts Prosecutor v Kupreskic et al., IT-96-16-T, "Judgment", Trial Chamber, 
14 January 2000 ("Kupreskic Trial judgment"), para. 566 with Prosecutor v Stakic, IT-97-24-T, "Judgment", 
Trial Chamber II, 31 July 2003, para. 721. But note that the Appeals Chamber emphatically rejected the Trial 
Chamber's position and agreed with Kupreskic: Prosecutor v Stakic, IT-97-24-A, "Judgment", Appeals 
Chamber, 22 March 2006, paras 313-318. 
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1975 to 1979, it considers that the requirement of specification will be satisfied where 

the definition of the crime allows individuals to determine in advance whether certain 

conduct will or will not fall within its parameters. For obvious reasons, this is especially 

problematic in the case of a residual category of crime such as 'other inhumane acts.' 712 

385. The ECCC Law does not explicitly provide a definition for "other inhumane acts", 

neither has this Chamber found examples of an explicit defmition of "other inhumane 

acts" in national law or in custom before 1975. For the objective test of accessibility and 

foreseeability to be met, it is sufficient to find that the notion of the criminal act was 

clear in the sense "generally understood" without the necessity to refer to written law. 

The notion of 'other inhumane acts' was listed in law as a crime against humanity 

before 1975. Its explicit definition appeared for the first time in law in Article 7 of the 

Statute of the International Criminal Court (ICC Statute), according to which "other 

inhumane acts" are "acts of a similar character [to those listed in Article 7(1), from (a) 

to (j)] intentionally causing great suffering, or serious injury to body or to mental or 

physical health.,,713 Some of the acts listed in Article 7(1), from (a) to (j), in the ICC 

Statute, which are identical to the acts listed in Article 5 of the ECCC Law include: 

murder, extermination, enslavement, deportation, imprisonment, torture and 

persecution. 

386. This first explicit definition of the notion 'other inhumane act' in the ICC Statute does 

not represent the first time the meaning of 'other inhumane acts' was generally 

understood, it merely clarifies the objective elements of some of the underlying 

offences, by making explicit notions that before such definition were only implicit and 

could therefore be determined only by way of interpretation.714 The Pre-Trial Chamber 

acknowledges, as pointed out below, that differences may be discerned between the ICC 

definition and that laid down in customary international law prior to 1975. Indeed the 

roots of such definition can be found in the post World War II jurisprudence. 

712Kupre§!dc Trial judgment, para. 563. 
713 Rome Statute. 
714 See also Antonio Cassese, International Criminal Law, Oxford University Press, 2003, p. 91. 
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387. The Pre-Trial Chamber emphasises that the following discussion of the elements of 

'other inhumane acts,' as they appear in the post World War II jurisprudence, is purely 

necessary to establish whether the offence was sufficiently specific by 1975. 

388. The ECCC Law, as well as the Nuremberg Charter, the Tokyo Charter, Control Council 

No. 10, and the Nuremberg Principles, list certain acts that are deemed to be crimes 

against humanity including 'other inhumane acts.' The word 'other' imports an ejusdem 

generis rule of interpretation, whereby 'other inhumane acts' can only include acts 

which are both 'inhumane' and of a "similar nature and gravity" to those specifically 

enumerated; namely, murder, extermination, enslavement and deportation. 71S 

389. In finding that the doctrine of ejusdem generis is relevant for determining the content of 

"other inhumane acts", the Pre-Trial Chamber emphasises that this is not in violation of 

the rule against analogy found in civil law jurisdictions.716 Applying a crime by analogy 

to unregulated conduct (analogia lexis) is distinguishable from - as with "other 

inhumane acts" - applying a subcategory within a crime by analogy to another 

subcategory within that crime for purposes of clarifying the definition of that other 

subcategory. In the latter scenario, if the conduct at issue falls within the definition of 

the crime, then it is in fact regulated conduct, such that the rationale of the rule against 

analogy does not apply.717 This distinction is unavoidable when it is further considered 

that the category of "other inhumane acts" as crimes against humanity was specifically 

designed as a residual crime to avoid lacunae in the law, and that the term is rendered 

meaningless without applying an ejusdem generis canon of construction. 

715 Nuremberg Military Tribunal, United States v Friedrich Flick, et aI., NMT Vol. 6, ("the Flick Case") p. 1215; 
Ternek Elsa (District Court of Tel Aviv, 14 December 1951), 5 Pesakim Mehoziim (1951-2), pp. 142-152 
(Hebrew); 18 ILR 1951, p. 540 (English summary; note wrongly mentioned as 'Tamek'); Enigster Yehezkel Ben 
Alish (District Court of Tel Aviv, 4 January 1952), 5 Pesakim Mehoziim (1951-2), pp. 152-180 (Hebrew); 18 
ILR 1951, p. 541-542 (English summary); cf. Prosecutor v Kupreskic et al., IT-96-16-T, "Judgment", Trial 
Chamber, 14 January 2000, para. 564: '[t]his interpretative rule lacks preCision, and is too general to provide a 
safe yardstick for the work of the Tribunal. ' 
716 See Ieng Thirith Defence Appeal, paras 49-51 where it is argued that 'sexual violence' and 'forced marriage' 
cannot amount to 'other inhumane acts' by analogy to recognised crimes against humanity. 
717 Many legal commentators simply list ejusdem generis as an exception to the rule against analogy. See for 
example, Antonio Cassese, International Criminal Law, Oxford University Press, 2003, pp. 153-156. 
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390. In the NMT jurisprudence judges used the doctrine of ejusdem generis718 to clarify 

whether the taking of property falls within the definition of crimes against humanity as 

an unenumerated act. For example, in the Flick Case and later in the 1. G. Farben 

Case, the Tribunals found that the offenses listed in the Council Control Law's crimes 

against humanity provision are all offences against the person and, as such, "must be 

deemed to include only such as affect life and liberty of the oppressed peoples. 

Compulsory taking of industrial property, however reprehensible, is not in that 

category.,,719 In Eichmann, the Supreme Court of Israel found that "[c]ausing serious 

physical and mental harm" can amount to another inhumane act committed against a 

civilian population as defined by the Nazi and Nazi Collaborators (Punishment) Law, 

section l(a), which reproduces the definition of crimes against humanity in the 

Nuremberg (lMT) Charter.72o It further found that the plunder of property may be 

considered an inhumane act within the meaning of the definition of crime against 

humanity when, amongst others, "it is linked to any of the other acts of violence defined 

by the Law as a crime against humanity, or as a result of any of those acts, i.e., murder, 

extermination, starvation, or deportation of any civilian population, so that the plunder 

is only part of a general process".721 In that case, Eichmann was charged and convicted 

for the plunder of the Jews' property as part of a procedure of expulsion, which, the 

Court found, amounted to a crime against humanity on the form or another inhumane 

act. 722 In the Ministries Case, the Tribunal distinguished confiscation of personal 

property from industrial property and considered that the plunder of property amounts 

to an inhumane act where it is committed as part of mass terror against a civilian 

718 The meaning in English of the Latin term ejusdem generis is: "a canon of construction that when a general 
word or phrase follows a list of specifics, the general word or phrase will be interpreted to include only items of 
the same type os those listed."; Black's Law Dictionary. 
719 Flick Case, Vol. VI, p. 1215; endorsed in United States v. Carl Krauch et aI., 30 July 1948, reproduced in 
NMTTria/s, VolsVII-VIII,p.1("I. G.FarbenCase"),atVol. VIII,p.1130. 
720 Eichmann case, para. 204. 
72l Eichmann case, para. 204. 
722 Eichmann Case, paras 204-205. See also the Ministries Case (see fully quoted in footnote 723 below), referred 
to in Eichmann Case, Vol. XIV, pp. 990-991 (where the Minister of Finance, Schwerin von Krosigk, was 
convicted for war crimes and crimes against humanity as other inhumane acts for the plunder of Jews' property 
upon expulsion). 
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population or where it is linked to the other acts of violence enumerated as a crime 

against humanity.723 

391. In addition to the use of the doctrine of ejusdem generis with respect to enumerated acts 

in the definition of crimes against humanity, the Pre-Trial Chamber notes that it is also 

clear from Nuremberg jurisprudence that the Tribunals, in routinely dealing with war 

crimes and crimes against humanity together, relied on the settled scope of war crimes 

under international law to inform the content of crimes against humanity, including 

"other inhumane acts", against German nationals or civilian populations in occupied 

territories. 

392. In the Justice Case, the Tribunal noted that their 'jurisdiction to try persons charged 

with crimes against humanity '[wa]s limited in scope, both by definition and 

illustration, as appears from [Control Council Law No. 10].,724 The Court considered it 

significant that the crimes against humanity provision employed the words 'against any 

civilian population' instead of 'against any civilian individual,'72s concluding that 

'crimes against humanity as defined in [Control Council Law No. 10] must be strictly 

construed to exclude isolated cases of atrocity or persecution.'726 In the Justice Case, 

the defendants were charged and convicted for "murder, torture, and illegal 

imprisonment of, and brutalities, atrocities, and other inhumane acts against thousands 

of persons" as war crimes and also as crimes against humanity.727 In that case, when 

addressing the issue of crimes against humanity as violations of international law, the 

judges stated that "[t]he charge, in brief, is that of conscious participation in a nation 

wide government-organized system of cruelty and injustice, in violation of the laws of 

war and ofhumanity.,,728 

723 United States of America vs. Ernst von Weizsaecker, et ai., in Trials of War Criminals Before the Nuernberg 
Military Tribunals Under Council Control Law No. 10, United States Government Printing Office, 1951 
("Ministries Case 'J, Vol. 14, pp 344, 991; see also interpretation in Attorney General of Israel v Eichmann 
(Israel District Court of Jerusalem, 12 December 1961), 36 ILR 5 (1962), para. 204. 
724 Nuremberg Military Tribunal, United States of America v Josef Altstoetter et al., Case No.3, NMT Vol. 3 
("Justice Case"), p. 973. 
725 Justice Case, p. 973. 
726 Justice Case, p. 982. 
727 Justice Case, pp. 3-4, 19,23. 
728 Justice Case, p. 985. 
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393. In the Medical Case, the war cnme of conducting 'medical experiments' without 

consent729 against non-German civilians and armed forces was also charged and found 

to constitute "other inhumane acts" as crimes against humanity against German 

nationals.73o 

394. In the Ministries case, defendants were charged and convicted under Count 5 for: 

war crimes and crimes against humanity in that they participated in atrocities 
and offenses, including murder, extermination, enslavement, deportation, 
imprisonment, killing of hostages, torture, persecutions on political, racial, and 
religious grounds, and other inhumane and criminal acts against German 
nationals and members of the civilian populations of countries and territories 
under belligerent occupation of, or otherwise controlled by Germany [ .. .].731 

395. Accordingly, the Pre-Trial Chamber finds that, by 1975-1979, provided that the 

requisite chapeau and mens rea elements existed, an impugned act or omission 

constituted an "other inhumane act" as a crime against humanity where it was of a 

similar nature and gravity to the enumerated crimes against humanity of murder, 

extermination, enslavement or deportation such that: 1) it seriously affected the life or 

liberty of persons, including inflicting serious physical or mental harm on persons or 2) 

was otherwise linked to an enumerated crime against humanity. In this respect it was 

foreseeable that acts prohibited by the international regulation of armed conflict on the 

basis of being inhumane would similarly be prohibited as a crime against humanity. 

The definition of "other inhumane acts" was likely to encompass acts that would 

amount to serious violations or grave breaches of, inter alia, the 1899 Hague 

Regulations, the 1907 Hague Regulations, the 1929 Geneva Convention and the 1949 

729 Convention for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in the Field, 75 
D.N.T.S. 31 (opened for signature 12 August 1949, entered into force 21 October 1950) ("First Geneva 
Convention"), Art 12; Geneva Convention for the Amelioration of the Condition of the Wounded, Sick and 
Shipwrecked Members of Armed Forces at Sea, 75 U.N.T.S. 85 (opened for signature 12 August 1949, entered 
into force 21 October 1950) ("Second Geneva Convention"), Art 12; Geneva Convention relative to the 
Treatment of Prisoners of War, 75 U.N.T.S. 135 (opened for signature 12 August 1949, entered into force 21 
October 1950) ("Third Geneva Convention"), Art 13; Geneva Convention relative to the Protection of Civilian 
Persons in Time of War, 75 U.N.T.S. 287 (opened for signature 12 August 1949, entered into force 21 October 
1950) ("Fourth Geneva Convention"), Art 32. 
730 The "Medical Case" (United States v Karl Brandt et al.) Case No.1, NMT Vol. 1, p. 16, Vol. 2, pp. 174-180, 
198. 
731 Ministries Case, pp. 467-68. See also High Command Case, Vol. X, pp. 29, 36, Vol. XI, pp. 463-465; 
Hostages Case, Vol. XI, pp. 765-766,769-70, 1233-34,262 et seq. 
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Geneva Conventions provided that they would meet the other requirements specific to 

these instruments. 

396. On the basis of the foregoing, the Pre-Trial Chamber concludes that although by 1975 

the articulation of the contours of the elements of other inhumane acts as crimes against 

humanity was not always clear or complete in accordance with our understanding of 

them today, the principle that an individual may be held criminally responsible for 

committing crimes which are "similar in nature and gravity" to the other listed crimes 

against humanity was established and generally understood. 

397. With respect to the final matter of whether the Co-Investigating Judges erred in 

charging forced marriage, sexual violence and enforced disappearances under the 

aforementioned definition of "other inhumane acts", the Pre-Trial Chamber finds that 

this constitutes a mixed question of law and fact. As such, it is not a jurisdictional issue 

that may be determined by the Pre-Trial Chamber pursuant to Internal Rule 74(3)(a), 

but is one for the Trial Chamber to decide at trial. 

398. The Pre-Trial Chamber finds that the crime against humanity of "other inhumane acts" 

not only existed in law by 1975 but it was also both foreseeable and accessible to Ieng 

Sary that he could be indicted for such crimes perpetrated in the period of time 1975-

1979. Sub-grounds 15, 16, 17 and 19 of Ground Seven of Appeal are dismissed. 

6. Ground Eleven (Command Responsibility) 

Summary of submissions: 

The Co-Lawyers for Ieng Sary submissions on Appeal: 

399. The Co-Lawyers for Ieng Sary assert in their Appeal that the Co-Investigating Judges 

erred in holding that the ECCC has jurisdiction over command responsibility as 
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command responsibility did not exist in customary international law in 1975'_79.732 

They argue that: a) that Post World War II cases did not sufficiently clearly define the 

elements of command responsibility; 733 b) State practice does not show that custom 

existed pre_1975;734 and c) Additional Protocol I to the Geneva Conventions did not 

codify customary international law related to command responsibility. 735 

400. The Co-Lawyers note that none of the statutory texts creating the post-World War II 

tribunals contained provisions setting out this form of liability.736 They argue that 

although these tribunals attached criminal liability to command responsibility, their 

trials are of limited value in assessing the existence of command responsibility in 

international customary law because "the verdicts were short and contained limited, if 

any, legal reasoning,,737 and each express a variety of inconsistent views on the mental 

element required for liability.738 

401. The Co-Lawyers assert that most States did not incorporate command responsibility 

provisions in their penal codes in 1975-79/39 and that those provisions which did exist 

were "not uniform enough to be the basis of the widespread and consistent State 

practice required to find customary internationallaw.,,74o 

402. The Co-Lawyers note that Articles 86 and 87 of Additional Protocol I, which came into 

effect in 1977, represent the first time penal sanctions for command responsibility were 

imposed at internationallaw741 and that their preparation provides additional evidence 

that insufficient consensus existed in the international community regarding the 

732 Ieng Sary Appeal, para. 283. 
733 Ieng Sary Appeal, paras 285-292. 
734 Ieng Sary Appeal, paras 293-297. 
735 Ieng Sary Appeal, paras 298-302. 
736 Ieng Sary Appeal, para. 286, referring to the Nuremberg (lMT) Charter, Control Council law No. 10, and the 
Tokyo (IMTFE) Charter, and citing Greg R. Vetter, Command Responsibility of Non-Military Superiors in the 
International Criminal Court, 25 Yale J. Int'l L. 89, 105-06 (2000). 
737 Ieng Sary Appeal, para. 287. 
738 Ieng Sary Appeal, paras. 288-291. 
739 The Ieng Sary Appeal fn. 713 notes "the small number of countries that currently have command 
responsibility implementing legislation" as listed on the National Implementing Legislation Database on the ICC 
website, available at http://iccdb.webfactional.comldatalkeyword!569/. 
740 Ieng Sary Appeal para. 293-296. 
741 Ieng Sary Appeal, para. 298. 
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elements of command responsibility for it to have formed part of customary 

internationallaw.742 The Co-Lawyers further submit that Additional Protocol I was not 

binding on Cambodia when it came into force743 and that when it did come into force it 

only imposed obligations on States, and did not provide for individual criminal 

liability.744 They add that the language of Article 87 of Additional Protocol I only 

includes liability for military commanders,745 and that the 1994 Final Report of the 

Commission of Experts on Command Responsibility shares this view having stated that 

"most legal cases in which the doctrine of command responsibility has been considered 

have involved military or paramilitary accused.,,746 The Co-Lawyers argue that there 

was no widespread, consistent State practice by 1975-79 to hold civilian superiors 

criminally liable for the actions of their subordinates.747 

The Co-Prosecutors' Response and Civil Parties Observations: 

403. In response to Ieng Sary's submissions, the Co-Prosecutors assert that supenor 

responsibility is an applicable mode of liability at the ECCC since it meets the four 

preconditions set out by this Chamber in the JCE Decision that any mode of liability 

must satisfy in order to come within the jurisdiction of the ECCC: 1) it must be 

provided for in the [ECCC Law], explicitly or implicitly; 2) it must have existed under 

customary international law at the relevant time; 3) the law providing for that form of 

liability must have been sufficiently accessible at the relevant time to anyone who acted 

in such a way; 4) such person must have been able to foresee that he could be held 

criminally liable for his actions if apprehended. 748 
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404. The Co-Prosecutors submit that the first precondition is met as Article 29 of the ECCC 

Law explicitly provides for the application of superior responsibility.749 Regarding the 

second precondition, the Co-Prosecutors submit that by 1975, the doctrine of superior 

responsibility was "firmly established in customary international law.,,75o This, it is 

argued, is demonstrated by 'substantial authority' including international instruments 

referring to responsible command751 and later to command responsibility/52 national 

legislation/53 national military manuals,754 and post First755 and Second World War 

jurisprudence.756 The Co-Prosecutors argue that Additional Protocol I codifies pre­

existing customary international law regarding superior responsibility, noting that this 

fact has also been recognised by the ICTY Appeals Chamber. 757 

749 Co-Prosecutors' Response, paras 212-213. 
750 Co-Prosecutors' Response, para. 214. 
751 The Hague Convention (IV) Respecting the laws and Customs of War on Land and its Annex: Regulations 
concerning the Laws and Customs of War on Land, 18 October 1907, U.S.T.S. 539, Art. 1; Geneva Convention 
(III) relative to the Treatment of Prisoners of War, 12 August 1949,75 U.N.T.S. 135, arts 18,33. 
752 Commission on the Responsibility of the Authors of the War and on Enforcement of Penalties - Report 
Presented to the Preliminary Peace Conference, 25 January 1919, reprinted in Violations of the Laws and 
Customs of War 24 (1919); Treaty of Versailles, 28 June 1919, Art. 228. 
753 Ordonnance du 28 aoilt 1944 relative it la repression des crimes de guerre, Art. 4 (1944) (France); Law of24 
October 1946 Governing the Trial of War Criminals, article 9,1946, (China), 1950; Loi du 2 aoilt 1947 sur la 
repression des crimes de guerre, Grand-Duche de Luxembourg, Art. 3, 1947 (Luxemburg); Law of July 1947, 
Art. 27(a)(3)(1947) amending Extraordinary Penal Law Decree of22 December 1943 (The Netherlands). 
754 Act respecting War Crimes, 31 August 1946, regulations 10(4) - 10(5) (Canada); U.S. Department of the 
Army, Field Manual 27-10: The Law of Land Warfare, 1956, para. 501. 
755 The Co-Prosecutors' Response at para. 218 notes a German Supreme Court case: Judgement in the Case of 
Emil Muller, 30 May 1921, reprinted in 16 Am. J. Int'l L. 684, 1922, p. 69l. 
756 Trial of General Tomoyuki Yamashita, Case No. 21, Judgement of the United States Military Commission, 
Manila, 8 Oct. 1945-7 Dec. 1945, as reprinted in the Law Reports of Trials of War Criminals, selected and 
prepared by the United Nations War Crimes Commission, Vol IV, London: HMSO, 1948, ("Yamashita 
Judgement") pp. 1-2; re Hirota, Judgement, International Military Tribunal for the Far East, 12 November 1948 
("Tokyo Trials"), pp. 1179-80; United States v. Brandt, in 2 Trials of War Criminals Before the Nuremberg 
Military Tribunals Under Control Council Law No. 10, 1949 ("Medical Case"), pp. 1,207,212; United States v. 
Pohl, in 5 Trials of War Criminals Before the Nuremberg Military Tribunals Under Control Council law No.1, 
1949 ("Pohl Decision"), pp. 193, 1159-1163; United States v. Toyoda, War Crimes Tribunal Courthouse, Tokyo 
(6 September 1949), reproduced in relevant part in William H. Parks, Command Responsibility for War Crimes, 
62 M.L.Rev. 1, 1973, p. 72; The Government Commissioner of the General Tribunal of the Military Government 
for the French Zone of Occupation in Germany v. Roechling et. aI., reprinted in Trials of War Criminals Before 
the Nuremberg Military Tribunals under Council Control Law No. 10, Vol. XIV, Appendix. B ("Roechling 
Case"), pp. 1061, 1139-43. 
757 Co-Prosecutors' Response, paras 228 - 230, noting the decision in Hadiihasanovic, para. 29, and in the 
CelebiCi Trial Judgement, para. 195. 
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405. The Co-Prosecutors further argue that the application of superior responsibility at the 

ECCC satisfies the requirements of accessibility and foreseeability.758 They submit that 

in light of the status of superior responsibility in customary international law, 759 and the 

notoriety of the convictions supported by this doctrine following World War 11/60 a 

man in the position of Ieng Sary, a well-educated, well-travelled senior leader of the 

Democratic Kampuchea regime "undoubtedly had the capacity and the means to reach 

the logical conclusion that his actions and omissions could be criminalized on the basis 

of superior responsibility.,,761 

406. In relation to whether command responsibility applied against civilian superiors, the 

Co-Prosecutors submit that principles of customary international law that have been 

"consistently applied since the 1950s" find that both military and civilian superiors who 

possess effective control over their subordinates could be found criminally liable for the 

actions of those subordinates.762 They further submit that the jurisprudence of the ICTY 

and ICTR regarding civilian superior responsibility is instructive as their statutes mirror 

Article 29 of the ECCC Law, and as there were no significant developments m 

customary international law regarding this issue between the 1970s and the 1990s.763 

Civil Party Lawyers Observations: 

407. In the Civil Party Lawyers Observations I, it is submitted that command responsibility 

exists in customary international law as its principles were set out in the Geneva 

Conventions of 1949, Article 1 of the Hague Convention respecting the Laws and 

Customs of War on Land ("Hague Convention (IV)"), as well as in Article 43(1) of 

Additional Protocol 1.764 The Civil Party Lawyers' Observations II do not consider Ieng 

Sary's arguments with relation to command responsibility/65 while in the Civil Party 

758 Co-Prosecutors' Response, paras 232 - 237. 
759 Co-Prosecutors' Response, para. 233. 
760 Co-Prosecutors' Response, para. 234. 
761 Co-Prosecutors' Response, para. 235. 
762 Co-Prosecutors' Response, para. 239 
763 Co-Prosecutors' Response, para. 240. 
764 Civil Party Lawyers' Observations I, paras 51, 52 & 54. 
765 Civil Party Lawyers' Observations II. 

Decision on Ieng Sary's Appeal against the Closing Order 
1851210 



00661970 

002/19-09-2007-ECCC/OCIJ (PTC75) 

1n18INo: D427/1/30 

Lawyers' Observations III it is stated that the Civil Party Co-Lawyers "support all the 

arguments presented by the Co-Prosecutors in their j oint Response [ ... ],,766 

408. The Civil Party Lawyers Observations I also submit that command responsibility exists 

for any superior with effective control over their subordinates. 767 They note that the 

statutes of international criminal tribunals provide for the superior responsibility of 

civilians,768 and that civilian officials have been held liable through command 

responsibility at the Tokyo trials. 769 

The Co-Lawyers Replies: 

409. In their Reply to the Co-Prosecutors' Response, the Co-Lawyers for Ieng Sary submit 

that it is insufficient for command responsibility to have existed at customary 

international law in 1975-79. Since the ECCC is a domestic court, it must have also 

existed in domestic Cambodian law to be applicable.77o 

410. The Co-Lawyers also reassert that command responsibility was not a part of customary 

international law in 1975-79, arguing that command responsibility was first codified at 

international law with the Additional Protocol I in 1977, and only widely accepted 

much later. 771 Any reference to an earlier principle of responsible command, it is stated, 

is irrelevant. 772 The Co-Lawyers go on in the Reply to dispute the relevance or 

reliability of several of the sources relied upon by the Co-Prosecutors to show that 

superior responsibility existed as customary international law, namely the existence of 

responsible command at customary international law; 773 the international Commission 

on the Responsibility of the Authors of War and on Enforcement of Penalties, created 

766 Civil Party Lawyers' Observations III, para. 8. 
767 Civil Party Lawyers' Observations I, paras 56 - 57. 
768 Civil Party Lawyers' Observations I, para. 58. 
769 Civil Party Lawyers' Observations I, para. 59. 
770 Ieng Sary Reply, paras 112 - 113. 
771 Ieng Sary Reply, para. 113. 
772 Ieng Sary Reply, para. 113. 
773 Ieng Sary Reply, para. 114. 
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during the 1919 Peace Conference;774 the Treaty ofVersailles;775 the alleged application 

of international law by the German Supreme Court in the interwar period;776 the post­

World War II judgments; 777 national laws incorporating command responsibility; 778 and 

the reliance upon reasoning from ICTY judgments.779 

411. Regarding foreseeability and accessibility, the Co-Lawyers submit that it is insufficient 

to rely upon the existence of a form of liability at customary international law to suggest 

its application is foreseeable. 78o They later assert that "[ c ]ommand responsibility would 

not be foreseeable to Mr. leng Sary because it did not exist in applicable law at the 

relevant time.,,78I The Co-Lawyers further submit that the use of command 

responsibility by the post-World War II tribunals would not have been likely to be 

known by a non-lawyer such as leng Sary.782 They submit that the inaccessibility of 

information in Cambodia in the 1970s would have prevented leng Sary from becoming 

aware of command responsibility as a valid form of individual criminal liability at 

customary international law, and that it would be applicable to him as a civilian 

superior.783 

412. In their Reply to the Civil Party Lawyers' Observations I, the Co-Lawyers for leng Sary 

submit that the Hague Convention (IV), as well as Article 43(1) of Additional Protocol I 

merely set out a principle of responsible command, which cannot be equated to 

command responsibility.784 They add that the statutes of international criminal tribunals 

cited in the Civil Party Lawyers' Observations I have no bearing on whether command 

responsibility existed in 1975_79.785 

774 Ieng Sary Reply, para. 115. 
775 Ieng Sary Reply, para. 116. 
776 Ieng Sary Reply, para. 117. 
771 Ieng Sary Reply, para. 119. 
778 Ieng Sary Reply, para. 120. 
779 Ieng Sary Reply, para. 122. 
780 Ieng Sary Reply, para. 123. 
781 Ieng Sary Reply, para. 124. 
782 Ieng Sary Reply, para. 124. 
783 Ieng Sary Reply, paras 126-127. 
784 Ieng Sary Reply to Civil Party Lawyers Observartions I, para. 21. 
785 Ieng Sary Reply to Civil Party Lawyers Observartions I, para. 24. 
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413. The Co-Lawyers take issue with the Co-Investigating Judges' finding that command 

responsibility existed in customary international law in 1975-79. The Pre-Trial 

Chamber notes that in the Appeal the Co-Lawyers explicitly refer only to paragraphs 

1319 and 1558 of the Closing Order. The Pre-Trial Chamber observes that other parts of 

the Closing Order which are related to these arguments but are not referred to by the 

Co-Lawyers in the Appeal are paragraphs 1307 and 1318. 

414. The Pre-Trial Chamber observes that in making their statement in paragraph 1307 of the 

Closing Order that because "superior responsibility [was] also set out under 

international law through sources such as the trials following World War II [it] can be 

considered sufficiently accessible to the Charged Persons," the Co-Investigating Judges 

use as supporting sources ECCC's Trial Chamber Judgment in Case 001, paragraphs 32, 

295 and 407 and the Milutinovic et ale ICTY [2003] Decision on Dragoljob Ojdanic's 

Motion Challenging Jurisdiction - Joint Criminal Enterprise, para.42. 

415. In making their statement that "all of the modes of criminal responsibility set out in 

Article 29 (new) of the ECCC Law were part of international law applicable in 

Cambodia at the relevant time," in paragraph 1318 of the Closing Order, the Co­

Investigating Judges use as supporting source the ECCC's Trial Chamber Judgment in 

Case 001, at paragraphs 472 and following. 

416. Further, in making their statement that "this mode of responsibility applies to civilian 

superiors for the crimes committed by their subordinates," in paragraph 1319 of the 

Closing Order, the Co-Investigating Judges use as supporting sources the Pohl Case and 

the Medical Case.786 For their statement in paragraph 1558 of the Closing Order "the 

criminal responsibility of the superior applies at both to military superiors and to 

civilian superiors, with that a formal hierarchy not being necessary for a person to be 

786 Closing Order, para. 1319, fin. 5223. 
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considered responsible as a superior," the Co-Investigating Judges use as source the 

ICTR's Appeals Chamber Judgment in Nahimana et al Case.787 

417. Regarding these sources used by the Co-Investigating Judges in support of their 

statements in the abovementioned paragraphs of the Closing Order, firstly, in relation to 

Trial Chamber findings in Case 001, as mentioned in paragraph 234 above, "the Pre­

Trial Chamber notes that it may rely, where it finds it appropriate, on such findings and 

that the validity of some of the findings of the Trial Chamber's have not been 

challenged. " 

418. The Pre-Trial Chamber, having examined the sources supporting the statement that "all 

of the modes of criminal responsibility set out in Article 29 (new) of the ECCC Law 

were part of international law applicable in Cambodia at the relevant time," and for the 

reasons provided in the paragraphs that follow, agrees with the findings of the Trial 

Chamber in relation to superior responsibility in paragraphs 476 and 477 of its 

Judgment in Case 001 that: 1) "the Nuremberg-era tribunals found that the failure of a 

superior to carry out his duty to control his subordinates' criminal conduct could lead to 

individual criminal responsibility;" 2) that, as cited from the ICTY's Appeals' Chamber 

Decision of 16 July 2003, although Additional Protocol I was adopted in 1977, its 

Articles 86 and 87 were only declaring the existing position, and not constituting it; and 

3) that jurisprudence from the Nuremberg-era tribunals also indicate that superior 

responsibility was not confined to military commanders under customary international 

law during the 1975 to 1979 period. 

419. The Pre-Trial Chamber observes that Article 29 (new) of the ECCC Law stipulates that 

superior responsibility is defined as follows: 

The fact that any of the acts referred to in Articles 3 new, 4, 5, 6, 7 and 8 of this 
law were committed by a subordinate does not relieve the superior of personal 
criminal responsibility if the superior had effective command and control or 
authority and control over the subordinate, and the superior knew or had reason 
to know that the subordinate was about to commit such acts or had done so and 

787 Closing Order, para. 1558, fin. 5302. 
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the superior failed to take the necessary and reasonable measures to prevent 
such acts or to punish the perpetrators. 

420. In other words, in order for an individual accused to be held liable for the criminal 

conduct of a subordinate under Article 29 (new) pursuant to the doctrine of superior 

responsibility, three elements must be demonstrated to exist. First, "there must have 

been a superior-subordinate relationship between the accused and the person who 

committed the crime" with effective command and control or authority and control; 

second, "the accused must have known, or had reason to know, that the crime was about 

to be or had been committed" referred to as the mens rea element of actual or 

constructive knowledge; and third, "the accused must have failed to take the necessary 

and reasonable measures to prevent the crime or to punish the perpetrator" or the actus 

reus by omission element. 788 

421. The Pre-Trial Chamber notes that the evolution of individual criminal responsibility 

pursuant to the doctrine of superior responsibility as a customary international law norm 

was foreshadowed by events in the aftermath of W orId War I. First, in the 1919 report 

of the Commission on Responsibility of Authors of the War and on Enforcement of 

Penalties, which was created by the Preliminary Peace Conference for purposes of 

determining responsibilities relating to the war, the Commission gave explicit 

expression to the doctrine of superior responsibility in recommending that charges be 

brought before an international tribunal: 

[a]gainst all authorities, civil or military, belonging to enemy countries, 
however high their position may have been, without distinction of rank, 
including the heads of states, who ordered or, with knowledge thereof and 
with power to intervene, abstained from preventing or taking measures to 
prevent, putting an end to or repressing, violations of the laws or customs of 
war (it being understood that no such abstention should constitute a defence 
for the actual perpetrators). 789 

788 Judgment in Case 001, para. 538. 
789 Reprinted in Vol. 14 American Journal of International Law, No.1, pp. 95-154 , (Jan. - Apr., 1920), p. 121 
(emphasis added). 
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422. While trial by international tribunal of individuals from Gennany and her allies 

pursuant to the doctrine of superior responsibility never occurred, the Gennan 

government agreed to try twelve individuals before the Supreme Court of the Reich at 

Leipzig for war crimes.790 In one of these cases with respect to Emil Muller, a Captain 

in the Reserve of Karlsruhe, the Supreme Court found the accused to be liable for the 

mistreatment of a prisoner by a subordinate on the basis that he witnessed the 

mistreatment and failed to take action in the aftennath. The Court concluded that Muller 

had "at least tolerated and approved of this brutal treatment, even if it was not done on 

his orders".791 Whereas, with respect to another incident of prisoner mistreatment by a 

subordinate, the Court did not find that Muller was responsible because it was "not clear 

whether this ill-treatment had not taken place before the accused either noticed it or 

could prevent it. Therefore, no case of knowingly permitting this when he could have 

prevented it [ ... J can be established here.,,792 

423. However, it was only in the aftennath of World War II that international prosecutions 

based on the doctrine of superior responsibility were actually carried out. While the 

doctrine was not expressly provided for under the Nuremberg (IMT) Charter, the Tokyo 

(IMTFE) Charter or in Control Council Law No. 10, a number of cases of Gennan and 

Japanese superiors tried before the IMTFE and the Allied military commissions or 

tribunals articulated and applied the doctrine. 

424. First, in the 1945 trial of Japanese General Tomoyuki Yamashita, "an officer of long 

years of experience, broad in its scope, who has had extensive command and staff duty 

in the Imperial Japanese Anny,,,793 before a United States Military Commission in 

Manila, General Yamashita was charged with: 

unlawfully disregarding and failing to discharge his duty as commander to 
control the acts of members of his command by permitting them to commit war 

790 James F. Willis, Prologue to Nuremberg: The Politics and Diplomacy of Punishing War Criminals of the 
First World War, 1982, p. 142. 
791 Judgement in the Case of Emil Muller, 30 May 1921 reprinted in 16 American Journal of International Law 
684, 1922 ("Emil Muller Judgement"), p. 691. 
792 Emil Muller Judgement, p. 691. 
793 Yamashita Judgement, p. 35. 
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crimes. The essence of the case for the Prosecution was that the accused knew 
or must have known of, and permitted, the widespread crimes committed in the 
Philippines by troops under his command (which included murder, plunder, 
devastation, rape, lack of provision for prisoners of war and shooting of 
guerrillas without trial) [ ... f94 

425. Although the evidence submitted was conflicting or unclear with respect to General 

Yamashita's knowledge of crimes committed by his subordinates or effective control 

over them at the relevant time, there was abundant evidence before the Commission that 

the offences were "many and widespread both in space and time,,795 and were 

committed "by Japanese forces under [General Yamashita's] command".796 

Consequently, the Commission held that "where murder and rape and vicious, 

revengeful actions are widespread offences, and there is no effective attempt by a 

commander to discover and control the criminal acts, such a commander may be held 

responsible, even criminally liable, for the lawless acts of his troops, depending upon 

their nature and the circumstances surrounding them.,,797 The Commission therefore 

convicted General Yamashita on the basis that "a series of atrocities and other high 

crimes have been committed by members of the Japanese armed forces under your 

command" and "during the period in question you failed to provide effective control of 

your troops as was required by the circumstances.,,798 

426. In response to a petition for a writ of habeas corpus on behalf of General Yamashita, 

the United States Supreme Court endorsed the Military Commission's findings, holding 

that certain provisions of international law "plainly imposed on petitioner, who at the 

time specified was military governor of the Philippines, as well as commander of the 

Japanese forces, an affirmative duty to take such measures as were within his power and 

appropriate in the circumstances to protect prisoners of war and the civilian population. 

794 Yamashita Judgement, p. 1. 
795 Yamashita Judgement, p. 2. 
796 Yamashita Judgement, p. 35. 
797 Yamashita Judgement, p. 35. 
798 Yamashita Judgement, p. 35. 

Decision on [eng Sary's Appeal against the Closing Order 
192/210 



00661977 

002/19-09-2007-ECCC/OCIJ (PTC75) 

1n18INo: D42711130 

This duty of a commanding officer has heretofore been recognised, and its breach 

penalised by our own military tribunals.,,799 

427. The Pre-Trial Chamber notes that, while the articulation and application of the specific 

elements of the doctrine of superior responsibility by the Judges in this case has been 

controversial, specifically with respect to the requisite mens rea standard including a 

negligence or even a strict liability standard, and failing to establish effective control of 

General Yamashita over his troops, it is without question that Yamashita serves as 

precedent for the notion that a superior may be held criminally responsible under 

international law with respect to crimes committed by subordinates. Furthermore, the 

dissenting opinions in the Supreme Court case "have contributed, more than the 

Judgment of the majority, to moulding this concept into a doctrinally-sound form of 

criminalliability."soo 

428. Second, several of the twelve cases heard and decided under the Control Council Law 

No. 10 from October 1 946-April 1949 before the Nuremberg Military Tribunals 

("NMT") in the U.S. occupation zone in Germany applied the doctrine of superior 

responsibility. Perhaps the most well known is United States v. Wilhelm von Leeb et al. 

("the High Command Case"),SOI which involved prosecution of fourteen high ranking 

officers in the German military for, among other charges, war crimes against enemy 

belligerents and prisoners of war (Count Two); and crimes against humanity against 

civilians (Count Three) as alleged in the indictment. so2 

429. Ten of the defendants were found guilty for both war crimes and cnmes against 

humanity while the lead defendant, Field Marshal von Leeb, was only convicted for 

799 In re Yamashita, US Supreme Court, Judgement of 4 February 1946,327 US 1,66 S.Ct. 340, 90 L.Ed. 499 
(1946) reprinted, in part, in the Law Reports of Trials of War Criminals, selected and prepared by the United 
Nations War Crimes Commission, Vol IV, London: HMSO, 1948, pp. 43-44 (emphasis added). 
800 Guenael Mettraux, The Law of Command Responsibility, Oxford, 2009, pp. 7-8. 
801 United States v. Wilhelm von Leeb et al. in Trials of War Criminals Before the Nuernberg Military Tribunals 
Under Council Control Law No. 10, Vols. X and XI, United States Government Printing Office, 1951 ("High 
Command Case"). 
802 High Command Case, Vol. X, p. 10; Vol. XI, pp. 463-465. 
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cnmes against humanity.803 Field Marshal von Leeb was convicted specifically for 

cnmes against humanity as a military superior.804 When articulating a theory of 

command responsibility, the Tribunal stated the following, which touches upon the 

requisite mens rea and actus reus requirements: 

[m]ilitary subordination is a comprehensive but not conclusive factor in fixing 
criminal responsibility. The authority, both administrative and military, of a 
commander and his criminal responsibility are related but by no means 
coextensive. Modem war such as the last war entails a large measure of 
decentralization. A high commander cannot keep completely informed of the 
details of military operations of subordinates and most assuredly not of every 
administrative measure. He has the right to assume that details entrusted to 
responsible subordinates will be legally executed. The President of the United 
States is Commander in Chief of its military forces. Criminal acts committed 
by those forces cannot in themselves be charged to him on the theory of 
subordination. The same is true of other high commanders in the chain of 
command. Criminality does not attach to every individual in this chain of 
command from that fact alone. There must be a personal dereliction. That can 
occur only where the act is directly traceable to him or where his failure to 
properly supervise his subordinates constitutes criminal negligence on his part. 
In the latter case, it must be a personal neglect amounting to a wanton, immoral 
disregard of the action of his subordinates amounting to acquiescence. Any 
other interpretation of international law would go far beyond the basic 
principles of criminal law as know to civilized nations. [ ... ] [T]he occupying 
commander must have knowledge of these offences [by his troops] and 
acquiesce or participate or criminally neglect to interfere in their commission 
and [ ... ] the offences committed must be patently crimina1.805 

430. With respect to the requisite nature of the superior/subordinate relationship, the 

Tribunal laid out a form of the requirement of effective control, when rejecting the 

Prosecution's theory that a field commander officially responsible for an occupied 

territory could be held strictly liable for crimes committed against a civilian population 

by his subordinates in that territory due to the actions of higher military and Reich 

authorities. 806 The Tribunal found that where such authority was alleged to have been 

803 High Command Case, Vol. XI, pp. pp. 560-561. The other defendant committed suicide before the trial was 
adjourned. 
804 High Command Case, Vol. XI, pp. 560-561. 
805 High Command Case, Vol. Xl, pp. 543-545. 
806 The Tribunal stated that: "Concerning the responsibility of a field commander for crimes committed within the area of 
his command, particularly as against the civilian population, it is urged by the prosecution that under the Hague Convention, 
a military commander of an occupied territory is per se responsible within the area of his occupation, regardless of orders, 
regulations, and the laws of his superiors limiting his authority and regardless of the fact that the crimes committed therein 
were due to the action of the state or superior military authorities which he did not initiate or in which he did not participate. 
[ ... ] It is the opinion of this Tribunal that [ ... ] [i]t cannot be said that he exercises the power by which a civilian population is 
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removed from a commander, it would examme objective and subjective factors in 

considering the validity of the defence. S07 

431. Another NMT case applied the doctrine of superior responsibility, specifically, United 

States v. Wilhelm List et al. (the "Hostage Case"),sos which involved high-ranking field 

marshals and generals who were charged with war crimes and crimes against humanity 

perpetrated against civilians, enemy troops and prisoners of warS09 "by troops of 

German armed forces under the command and jurisdiction of, responsible to, and acting 

pursuant to orders issued, executed, and distributed"slo by the defendants. The Tribunal 

held that "[i]n determining the guilt or innocence of each of these defendants, we shall 

require proof of a causative, overt act or omission from which a guilty intent can be 

inferred before a verdict of guilty will be pronounced."SII General List was found guilty 

for war crimes and crimes against humanity under Counts One and Three of the 

indictment with respect to murder and ill treatment perpetrated against thousands of 

civilians, enemy troops and prisoners of war by his subordinates when he was the 

Armed Forces Commander Southeast in the occupied territories of Yugoslavia, Greece 

and Albania.S12 The Tribunal found that the evidence indicated that with respect to the 

mens rea and actus reus requirements of command responsibility: 

[t]he reports made to the defendant List as Anned Forces Commander 
Southeast charge him with notice of the unlawful killing of thousands of 
innocent people in reprisal for acts of unknown members of the population who 
were not lawfully subject to such punishment. Not once did he condemn such 
acts as unlawful. Not once did he call to account those responsible for these 
inhumane and barbarous acts. His failure to terminate these un-lawful killings 
and to take adequate steps to prevent their recurrence constitutes a serious 
breach of duty and imposes criminal responsibility. Instead of taking corrective 

subject to his invading anny while at the same time the state which he represents may come into the area which he holds and 
subject the population to murder of its citizens and to other inhuman treatment. [ ... ] We are of the opinion, however, as above 
pointed out in other aspects of this case, that the occupying commander must have knowledge of these offenses and acquiesce 
or participate or criminally neglect to interfere in their commission and that the offenses committed must be patently 
crimina\." High Command Case, Vol. XI, pp. 544-545. 
807 High Command Case, Vol. XI, pp. 548-549. 
808 United States v. Wilhelm List et al. in Trials of War Criminals Before the Nuernberg Military Tribunals 
Under Council Control Law No. 10, Vol. XI, United States Government Printing Office, 1951 ("Hostage Case"). 
809 Hostage Case, pp. 765-776,1233-1234. 
810 Hostage Case, pp. 765-766. 
811 Hostage Case, pp. 765-766. 
812 Hostage Case, p. 1274. 
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measures, he complacently permitted thousands of innocent people to die 
before the execution squads of the Wehrmacht and other armed units operating 
in the territory.813 

432. The Tribunal rejected the defence that he lacked knowledge of these reports on the basis 

that "[r ]eports to commanding generals are made for their special benefit. Any failure to 

acquaint themselves with the contents of such reports, or a failure to require additional 

reports where inadequacy appears on their face, constitutes a dereliction of duty which 

he cannot use in his own behalf."sI4 Furthermore, with respect to the 

superior/subordinate requirement for command responsibility, the Tribunal did not 

accept his argument that many of the killings were carried out by military units not 

tactically subordinate to him.sls The Tribunal noted that "[a] commanding general of 

occupied territory is charged with the duty of maintaining peace and order, punishing 

crime, and protecting lives and property within the area of his command. His 

responsibility is coextensive with his area of command."SI6 Consequently, the Tribunal 

found that General List's authority was inherent in that position and "[t]he primary 

responsibility for the prevention and punishment of crime lies with the commanding general; a 

responsibility from which he cannot escape by denying his authority over the perpetrators.,,817 

433. Similarly, General Walter Kuntze, who assumed the position of Armed Forces 

Commander Southeast from General List was convicted under Counts One, Three and 

Four, for war crimes and crimes against humanity committed against thousands of 

civilians, enemy troops and prisoners of war by his subordinates.sls The Tribunal held 

that he was responsible under command responsibility theory for the collection of 

thousands of Jews and Gypsies into concentrations camps and their killings when it 

found that the: 

evidence shows the collection of Jews in concentration camps and the killing of 
one large group of Jews and gypsies shortly after the defendant assumed 

813 Hostage Case, pp. 1271-1272. 
814 Hostage Case, p. 1271. 
815 Hostage Case, p. 1272. 
816 Hostage Case, p. 1271. 
817 Hostage Case, p. 1272. 
818 Hostage Case, p. 1281. 
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command in the Southeast by units that were subordinate to him. The record 
does not show that the defendant Kuntze ordered the shooting of Jews or their 
transfer to a collecting camp. The evidence does show that he had notice from 
the reports that units subordinate to him did carry out the shooting of a large 
group of Jews and gypsies as hereinbefore mentioned. He did have knowledge 
that troops subordinate to him were collecting and transporting Jews to 
collecting camps. Nowhere in the reports is it shown that the defendant Kuntze 
acted to stop such unlawful practices. It is quite evident that he acquiesced in 
their performance when his duty was to intervene to prevent their recurrence. 
We think his responsibility for these unlawful acts is amply established by the 
record.819 

434. In addition, as commander of the LXIX Reserve Corps in northern Croatia, General 

Ernst Dehner was convicted under Count One of the indictment for unlawful killings of 

thousands of innocent civilian hostages and reprisals taken against civilian prisoners by 

his direct subordinates, which constituted war crimes and crimes against humanity. 820 

The Tribunal found that "[t]he records show that this defendant had full knowledge of 

these acts. [ ... ] It appears to us from an examination of the evidence that the practice of 

killing hostages and reprisal prisoners got completely out of hand, legality was ignored, 

and arbitrary action became the accepted policy. The defendant is criminally 

responsible for permitting or tolerating such conduct on the part of his subordinate 

commanders.,,821 In response to General Dehner's defense that it was the divisional 

commanders responsible for ordering the commission of the acts, the Tribunal agreed; 

however, it found that "the superior commander is also responsible if he orders, permits, 

or acquiesces in such criminal conduct. His duty and obligation is to prevent such acts, 

or if they have been already executed, to take steps to prevent their recurrence.,,822 

435. Likewise, General Hubert Lanz was convicted for failing to prevent unlawful reprisals 

against innocent civilians as war crimes and crime against humanity under Count One 

committed by subordinates.823 The Tribunal held that: 

The defendant says that as a tactical commander he was too busy to give 
attention to the matter of reprisals. This is a very lame excuse. The unlawful 

819 Hostage Case, pp. 1279-1280. 
820 Hostage Case, pp. 1297, 1299 .. 
821 Hostage Case, p. 1299. 
822 Hostage Case, p. 1298. 
823 Hostage Case, p. 1313. 
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killing of innocent people is a matter that demands prompt and efficient 
handling by the highest officer of any anny. This defendant, with full 
knowledge of what was going on, did absolutely nothing about it. Nowhere 
does an order appear which has for its purpose the bringing of the hostage and 
reprisal practice within the rules of war. The defendant does not even contend 
that he did. As commander of the XXII Corps it was his duty to act and when 
he failed to so do and pennitted these inhumane and unlawful killings to 
continue, he is criminally responsible. 

436. Finally, General Wilhelm Speidal, as Military Commander Southern Greece, was 

convicted under Count One for war crimes and crimes against humanity for carrying out 

of unlawful hostage and reprisal killings by his subordinates against innocent 

civilians.824 The Tribunal found that "the Military Commander Greece could control the 

reprisal and hostage practice through the various subarea headquarters which were 

subordinate to him cannot be questioned.,,825 Furthermore, the Tribunal found that the 

evidence indicated that General Speidal had knowledge of these acts and permitted 

them to occur.826 

437. United States v. Karl Brandt et al. {"Medical Case"),827 is still another NMT case that 

applied the doctrine of superior responsibility. However, unlike the High Command and 

Hostage Cases, the theory was applied to defendant Karl Brandt, who was not a military 

superior, strictly speaking. In 1934 he was Hitler's personal physician and a member of 

the Allgemeigne SS. In 1940, he was transferred to the armed wing of the SS, the 

'Waffen SS, in which commissions were equivalent to those of the army although it was 

not part of the German army.828 By decree issued by Hitler on 25 August 1944, Brandt 

became Reich Commissioner for Medical and Health Services, "authorizing him to 

issue instructions to all the medical services of the State, Party, and Wehrmacht 

concerning medical problems", both civilian and military.829 The Tribunal found that in 

addition to his visits to concentration camps, Brandt became aware of sulfanilamide 

824 Hostage Case, p. 1317. 
825 Hostage Case, p. 1314. 
826 Hostage Case, p. 1315-1316. 
827 United States v. Karl Brandt et aI., in Trials of War Criminals Before the Nuernberg Military Tribunals 
Under Council Control Law No. 10, Vols. I and II, United States Government Printing Office, 1951 ("Medical 
Case"). 
828 Medical Case, Vol. II, p. 190. 
829 Medical Case, Vol. II, pp. 191-192. 
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experiments on human subjects at Ravensbrueck for a period of about a year prior to 

August 1943 at a meeting held in May 1943 where a complete report on the 

experiments was made. 830 At the time: 

[i]n the medical field Karl Brandt held a position of the highest rank directly 
under Hitler. He was in a position to intervene with authority on all medical 
matters; indeed, it appears that such was his positive duty. It does not appear 
that at any time he took any steps to check medical experiments upon human 
subjects. [ ... ] Occupying the position he did, and being a physician of ability 
and experience, the duty rested upon him to make some adequate investigation 
concerning the medical experiments which he knew had been, were being, and 
doubtless would continue to be, conducted in the concentration camps.831 

438. Consequently, the Tribunal concluded that: 

[w]e find that Karl Brandt was responsible jor, aided and abetted, took a 
consenting part in, and was connected with plans and enterprises involving 
medical experiments conducted on non- German nationals against their 
consent, and in other atrocities, in the course of which murders, brutalities, 
cruelties, tortures and other inhumane acts were committed. To the extent that 
these criminal acts did not constitute war crimes they constituted crimes, 
against humanity. 832 

439. Similarly, Brandt's co-defendant, Oskar Schroeder was convicted under supenor 

responsibility as a military superior for war crimes and crimes against humanity against 

non-German civilians and prisoners of war due to freezing experiments conducted in 

1942 at the Dachau concentration camp for the benefit of the Luftwaffe. The Tribunal 

found that at the time he became Chief of the Medical Service of the Luftwaffe he had 

actual knowledge of the experiments resulting in suffering and death of the non-German 

subjects. He also had knowledge that typhus vaccine research was being administered 

on non-German subjects at Natzweiler and Schirmeck concentration camps in 1942-

1943, and he had means of knowledge through reports to him that deaths were resulting, 

but failed to inquire on this point. 833 The Tribunal convicted him for these experiments 

committed by subordinates, finding that "the law of war imposes on a military officer in 

830 Medical Case, Vol. II, p. 193. 
831 Medical Case, Vol. II, p. 193-194. 
832 Medical Case, Vol. II, p. 198 (emphasis added). 
833 Medical Case, Vol. II, pp. 211-213. 
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a position of command an affirmative duty to take such steps as are within his power 

and appropriate to the circumstances to control those under his command for the 

prevention of acts which are violations of the law of war.,,834 

440. Another co-defendant, Sigfried Handloser, was also convicted for war cnmes and 

crimes against humanity committed against non-German and German civilians and 

prisoners of war in his capacity as a military superior.835 The Tribunal found that 

Handloser had actual knowledge of freezing and sulfanimide experiments being 

conducted on inmates against their consent and resulting in death; however, he made no 

attempts to investigate or control his subordinates conducting the experiments.836 Citing 

to the Yamashita precedent, the Judges held that: 

[i]n connection with Handloser's responsibility for unlawful experiments upon 
human beings, the evidence is conclusive that with knowledge of the frequent 
use of non-German nationals as human experimental subjects, he failed to 
exercise any proper degree of control over those subordinated to him who were 
implicated in medical experiments coming within his official sphere of 
competence. This was a duty which clearly devolved upon him by virtue of his 
official position. Had he exercised his responsibility, great numbers of non­
German nationals would have been saved from murder. To the extent that the 
crimes committed by or under his authority were not war crimes they were 
crimes against humanity.837 

441. Fourth, in United States of America vs. Ernst von Weizsaecker, et al.,838 Gottlob Berger, 

Chief of the Main Office SS from 1940-1945 and Himmler's liaison officer for the 

Ministry for Eastern Territories was found guilty for crimes against humanity 

committed by the Dirlewanger brigade, which were de facto subordinate to him. 839 Like 

834 Medical Case, Vol. II, pp. 212. 
835 Specifically, "as Chief of the Medical Service of the Wehrmacht occupying the position of superior over the 
Army Medical Service and the chiefs of the Medical Services of the Navy and Luftwaffe and certain other 
subordinate agencies pertaining to the Wehrmacht. The chart also indicates his authority over the Chief of the 
Medical Office [Service] of the Waffen SS and components of the Waffen SS when attached to the Wehrmacht." 
Medical Case, Vol. II, pp. 212. 
836 Medical Case, Vol. II, pp. 206. 
837 Medical Case, Vol. II, pp. 206. 
838 Ministries Case. 
839 "While in the field the unit was not under his tactical direction, it was organized by him, trained by the man 
whom he selected, the idea was his, he kept it and its commander under his protection, he was repeatedly 
informed of its savage and uncivilized behavior, which he not only permitted to continue, but attempted to 
justify; he fought every effort to have it transferred or dispersed, recommended its commander for promotion and 
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Karl Brandt, he was not a military superior strictly speaking; he was a Lieutenant 

General in the Waf fen SS while also serving in some government ministry postS.840 

442. Fifth, in The Government Commissioner of the General Tribunal of the Military 

Government for the French Zone of Occupation in Germany v. Roechling,84 I German 

industrialists Hermann Roechling and von Gemmingen-Hornberg, were held 

responsible for war crimes for the inhumane treatment by the Gestapo of foreign 

deportees and prisoner of war workers in their plants through a disciplinary system that 

had been set up by prior agreement with the industrialists.842 Although the Tribunal 

states that these two civilian superiors "permitted" and "encouraged" the existence and 

further development of this system of inhumane treatment in their plants,843 Hermann 

Roechling's culpability is also in the language of omission as a superior. The Tribunal 

found that in view of his position and power, it was his: 

duty to keep himself informed about the treatment of the deportees; the fact 
that he did no longer concern himself about their fate, could only increase his 
responsibility. In his dual capacity as chief of the Voelklingen plants and 
chairman of the Reich Association Iron he had sufficient authority to intervene 
and to render the abuses less severe, even if he could not stop them. The 
contested judgment validly establishes that the witnesses declared Hermann 
Roechling to have had repeated opportunities during the inspection of his 
concerns to ascertain the fate meted out to his personnel, since he could not fail 
to notice the prisoners' uniform on those occasions.844 

443. Similarly, with respect to von Gemmingen-Hornberg, the Tribunal stated that he: 

was president of the Directorate of the Stahlwerke Roechling; he furthermore 
held the position of works manager, that is, as the works representative in 
negotiations with the authorities specially competent to deal with matters 

.~" . 

covered him with the mantle of his protection. That one of the purposes for which the brigade was organized was 
to commit crimes against humanity, and that it did so to an extent which horrified and shocked even Nazi 
commissioners and Rosenberg'S Ministry for the Eastern Territories, who can hardly be justly accused of 
leniency toward the Jews, and people of the eastern territories, is shown beyond a doubt. Berger's responsibility 
is quite as clear. He is guilty with respect to the matters charged against him regarding the actions of the 
Dir1ewanger unit, and we so find." Ministries Case, Vol. XIV, pp. 545-546. 
840 Ministries Case, Vol. XII, pp. 17-18. 
841 Roechling Case. 
842 Roechling Case, pp. 1135, 1140. 
843 Roechling Case, pp. 1136, 1140. 
844 Roechling Case, p. 1136. 

Decision on Ieng Sary's Appeal against the Closing Order 
2011210 



00661986 

002/19-09-2007-ECCC/OCIJ (PTC75) 

~ru8INo: D427/1I30 

relating to labor. His sphere of competence also included contact with the 
Gestapo in regard to the works police. Von Gemmingen-Homberg declares that 
he was incapable of altering the conditions, of which he was aware, since the 
deported workers were under the jurisdiction of the Gestapo and the German 
Labor Front. However, the high position which he held provided him with 
sufficient authority to intervene and to ensure an improvement in the treatment 
of the convicted deportees.845 

444. Sixth, the 1949 IMTFE Judgment articulates the doctrine of superior responsibility 

under Chapter II entitled "The Law", with respect to individual criminal responsibility 

for war crimes against prisoners and applies it to military or naval officers commanding 

military formations with prisoners in their possession; officials in departments 

responsible for the well-being of prisoners; and officials, whether civilian, military or 

naval, having direct and immediate control of prisoners. 846 Although the Judgment does 

not explicitly refer to "superior responsibility" when it outlines the applicable law in 

this regard, the language used tracks the fundamental elements of the doctrine found in 

the ECCC Law. The Judgment provides that all such officials by virtue of their position 

have a duty to prevent ill treatment of prisoners by "establishing and securing the 

continuous and efficient working of a system appropriate for these purposes.,,847 Once 

that system is established, such officials are not responsible for the commission of war 

crimes against the prisoners unless: 

(1) [tJhey had knowledge that such crimes were being committed, and having 
such knowledge they failed to take such steps as were within their power to 
prevent the commission of such crimes in the future, or (2) They are at fault in 
having failed to acquire such knowledge. If such person had, or should, but for 
negligence or supineness, have had such knowledge he is not excused for 
inaction if his office required or permitted him to take any action to prevent 
such crimes. 848 

445. Furthermore, with respect to army or navy commanders in particular, the IMTFE 

Judgment provides that: 

845 Roechling Case, p. 1136. 
846 International Military Tribunal for the Far East, The United States of America et al v. Araki et al "Majority 
Judgement", 4-12 November 1948, reproduced in Neil Boister and Robert Cryer (eds), Documents on the Tokyo 
International Military Tribunal: Charter, Indictment and Judgments, Oxford, 2008 ("IMTFE Judgement")., pp. 
48443-48444. 
847 IMTFE Judgement, p. 48444. 
848 IMTFE Judgement, pp. 48444 -48445 (emphasis added). 
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If crimes are committed against prisoners under their control, of the likely 
occurrence of which they had, or should have had knowledge in advance, they 
are responsible for those crimes. If, for example, it be shown that within the 
units under his command conventional war crimes have been committed of 
which he knew or should have known, a commander who takes no adequate 
steps to prevent the occurrence of such crimes in the future will be responsible 
for such future crimes. 849 

446. In addition under Chapter X of the IMTFE Judgment, entitled "Findings on Counts of 

the Indictment", Judges applied the principles laid out under Chapter II to the individual 

accused who were superiors when determining individual culpability under Count 55 of 

the Indictment. Count 55 charged the accused "with having recklessly disregarded their 

legal duty by virtue of their offices to take adequate steps to secure the observance and 

prevent breaches of the laws and customs of war."S50 Subsequently, the Judges 

convicted General Iwane Matsui, Commander-in-Chief of the Central China Area 

Army, under Count 55 with respect to atrocities committed by his troops against 

civilians during the "Rape of Nanking." The Judges found that Matsui had received 

reports of the atrocities and had made his own observations. Thus, the tribunal was 

"satisfied that Matsui knew what was happening.,,851 Nevertheless, "[h]e did nothing, or 

nothing effective to abate these horrors [ ... ] He had the power, as he had the duty, to 

control his troops and to protect the unfortunate citizens of Nanking. He must be held 

criminally responsible for his failure to discharge his duty.,,852 

447. IMTFE Judges also found Field Marshal Shunroku Hata guilty for war cnmes 

committed by his expeditionary forces in China in 1938 and 1941-1944, stating that: 

atrocities were committed on a large scale by the troops under his command 
and were spread over a long period of time. Either Rata knew of these things 
and took no steps to prevent their occurrence, or he was indifferent and made 
no provision for learning whether orders for the humane treatment of prisoners 
of war and civilians were obeyed. In either case, he was in breach of his duty as 
charged under Count 55.853 

849 IMTFE Judgement, p. 48446. 
850 IMTFE Judgement, p. 48424. 
851 IMTFE Judgement, p. 49815. 
852 IMTFE Judgement, p. 49815-49816 (emphasis added). 
853 IMTFE Judgement, p. 49784. 
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448. Similarly, with respect to General Heitar6 Kimura, commander of the Burma Area 

Army from August 1944 until surrender to Allied forces, the Judges convicted him 

under Count 55 because he was found to have knowledge of mistreatment of prisoners 

and when he took over command of the Burma Area Army, he failed to take effective 

disciplinary measures to stop the crimes. The Judges found that: 

The duty of an army commander in such circumstances is not discharged by the 
mere issue of routine orders [ ... ] His duty is to take such steps and issue such 
orders as will prevent thereafter the commission of such war crimes and to 
satisfy himself that such orders are being carried out. This he did not do. Thus, 
he deliberately disregarded his legal duty to take adequate steps to prevent 
breaches of the laws ofwar.854 

449. In addition, in acquitting accused Admiral Takasumi Oka under Count 55 for 

responsibility for mistreatment of prisoners of war when he was Chief of the Naval 

Affairs Bureau from October 1940 to July 1944, which had primary responsibility for 

administration of the system designed to deal with prisoners, the Judges applied 

superior responsibility elements in so doing. They found that "[t]here is some evidence 

tending that Oka knew or ought to have known that war crimes were being committed 

by naval personnel against prisoners of war with whose welfare his department was 

concerned, but it falls short of the standard of proof which justifies a conviction in 

criminal cases.,,855 

450. Alongside military officials, several other government officials were convicted as well 

under Count 55 of the indictment who were civilian officials or had dual civilian and 

military roles. K6ki Hirota, was convicted for war crimes committed during the 

"Nanjing Massacre" in the late 1930s, during which time he was Prime Minister and 

Foreign Minister. The IMTFE Tribunal found that he clearly had knowledge of the 

event as he received reports on the atrocities from foreign sources, and he brought the 

international protests with respect to Nanjing before the Cabinet for discussion.856 

However, the Tribunal held that he should not have simply relied upon assurances from 

854 IMTFE Judgement, p. 49809. 
855 IMTFE Judgement, p. 49822. 
856 IMTFE Judgement, p. 49791. 
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the War Ministry that they would not continue857 and was "of the opinion that Hirota 

was derelict in his duty in not insisting before the Cabinet that immediate action be 

taken to put an end to the atrocities, failing any other action open to him to bring about 

the same result. ,,858 

451. In addition, Mamoru Shigemitsu was convicted for war cnmes with respect to 

mistreatment of prisoners and civilian internees during his tenure as foreign minister. 

Similar to Hirota, the IMTFE Tribunal found that he received information from foreign 

governments on this mistreatment from 1943-1945.859 The Tribunal held that he: 

took no adequate steps to have the matter investigated, although he, as a 
member of the government, bore overall responsibility for the welfare of the 
prisoners. He should have pressed the matter, if necessary to the point of 
resigning, in order to quit himself of a responsibility which he suspected was 
not being discharged.860 

452. Another, Prime Minister, General Kuniaki Koiso, was held responsible under Count 55 

for war crimes committed against prisoners of war. The Tribunal noted that when 

General Koiso was Prime Minister from 1944-1945, mistreatment of prisoners of war 

was so widespread that it was "improbable" that he could not have known of it.861 

Furthermore, they found that following a meeting in 1944 in which the foreign minister 

reported on information from sources about Japan's mistreatment of prisoners, "Koiso 

remained Prime Minister for six months during which the Japanese treatment of 

pnsoners and internees showed no improvement whatever. This amounted to a 

deliberate disregard of duty.,,862 

453. It is noted that the IMTFE Tribunal considered charges against other high level civilian 

officials under Count 55 and acquitted them as superiors. For example, Hiranuma 

Kiichiro, Prime Minister in 1939 and Home Minister thereafter, was charged with war 

857 IMTFE Judgement, p. 49791. 
858 IMTFE Judgement, p. 4947l. 
859 IMTFE Judgement, pp. 49829-49830. 
860 IMTFE Judgement, p. 49831. 
861 IMTFE Judgement, p. 49813. 
862 IMTFE Judgement, p. 49813. 
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crimes under Count 55. He was acquitted because the Tribunal found that there was no 

evidence directly connecting him to the crimes.863 Another example is K6ichi Kido, 

Lord Keeper of the Privy Seal from 1940-1945 who was acquitted under Count 55 

because, although he was found to be a member of the Cabinet during the Nanjing 

Massacre, "[tJhe evidence is not sufficient to attach him with responsibility for failure to 

prevent war crimes. ,,864 

454. The Pre-Trial Chamber notes, in considering, in particular the Yamashita Judgment, 

that the contours of the elements of the doctrine of superior responsibility laid out by 

the Judges in Chapter II of the IMTFE Judgment or their application in Chapter X to 

specific accused are not as developed as the present day definition of the theory found 

in international jurisprudence. This is true with respect to the requirement of a 

superior/subordinate relationship with effective control, particularly in the context of 

non-military superiors, where the Judgment does not make explicit findings 

demonstrating such a relationship, but seems to assume it by virtue of the accused's 

high level positions, and only makes reference to "failed to take such steps as were 

within their power to prevent" in Chapter II. As such, the Pre-Trial Chamber considers 

that the IMTFE is not conclusive with respect to whether the doctrine of superior 

responsibility extends to non-military superiors as it fails to make findings relating to 

the core of the theory that whether there was a superior subordinate relationship, either 

de jure or de facto, between government officials and the military staff involved in the 

crimes. 

455. For military superiors, the Judgment clearly refers to "units under [ ... J command", but 

again, except for General Matsui's case, seems to presume effective control by virtue of 

that de jure relationship. In addition, the "failure to punish" prong of the actus reus is 

not explicitly included in the definition although failure to take "adequate steps to 

prevent the occurrence of such crimes in the future" could be interpreted to include 

punishment Finally, similar to Yamashita, the requisite mens rea broadly includes a 

863 IMTFE Judgement, p. 49787. 
864 IMTFE Judgement, pp. 49805-49806. 
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negligence standard in addition to actual and constructive knowledge. Nevertheless, the 

Chamber finds that the IMTFE Judgment, when read as a whole, sufficiently articulates 

the doctrine of superior responsibility as a mode of individual liability in its applicable 

law and verdicts sections. 

456. Finally, in the 1948-1949 trial of Admiral Soemu Toyoda, former Commander-in-Chief 

of the Japanese Combined Fleet, the Combined Naval Forces, and the Naval Escort 

Command from 3 May 1944-29 May 1945, one of the last major war crimes trials 

concluded in the aftermath of World War II, the AustralianiU.S. military tribunal 

addressed the issue of superior responsibility after reviewing other international trials 

preceding it. The tribunal defmed the essential elements of the doctrine as follows: 

1. That atrocIties were actually committed; 2. Notice of the COtnmlSSlOn 
thereof. This notice may be either: a. Actual [ ... ] or b. Constructive. [ ... ] 3. 
Power of command. That is, the accused must be proved to have had actual 
authority over the offenders to issue orders to them not to commit illegal acts, 
and to punish offenders. 4. Failure to take such appropriate measures as are 
within his power to control the troops under his command and to prevent acts 
which are violations of the laws of war. 5. Failure to punish offenders.865 

457. In acquitting Admiral Toyoda for atrocities committed by navy personnel, the tribunal 

noted that: 

[h]is guilt cannot [simply] be determined by whether he had operational 
command, administrative command, or both. If he knew, or should have 
known, by use of reasonable diligence, of the commission by his troops of 
atrocities and if he did not do everything within his power and capacity under 
the existing circumstances to prevent their occurrence and punish the offenders, 
he was derelict in his duties.866 

458. On the basis of the foregoing, the Pre-Trial Chamber concludes that the doctrine of 

superior responsibility as articulated under Article 29 (new) of the ECCC Law existed 

as a matter of customary international law by 1975. Although the articulation of the 
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contours of fundamental elements of the doctrine was not always clear or complete in 

accordance with our understanding of them today, and the application of those elements 

to the specific facts in the post World War II cases was at times inconsistent and 

incomplete, nevertheless, the principle that a superior may be held criminally 

responsible with respect to crimes committed by subordinates where there is a 

superior/subordinate relationship with effective control; the mens rea of actual or 

constructive knowledge; and the actus reus of failure to act was established. 

459. Furthermore, this overview demonstrates that the doctrine of superior responsibility was 

understood not to be strictly limited to military commanders, but it was also extended to 

include non-military superiors. Therefore, this jurisprudence indicates that the exact 

nature of one's role or function as a superior and whether it is de jure or de facto is less 

important than the degree of command or authority exercised over one's subordinates. 

As such, it will be for the Trial Chamber to determine under the facts of this case the 

actual position and level of control over subordinates ,each accused possessed within the 

structure of the Khmer Rouge regime and whether, in light of that, the doctrine of 

superior responsibility applies to them. 

460. Therefore, on the basis of the foregoing, the Pre-Trial Chamber finds that the doctrine 

of superior responsibility as charged in the Closing Order with respect to Ieng Sary 

existed as a matter of customary international law from 1975-1979. In light of the post­

World War II international case law cited above and the serious nature of the crimes, it 

was both foreseeable and accessible to Ieng Sary that he could be prosecuted as a 

superior, whether military or non-military, for such crimes perpetrated by his 

subordinates from 1975-1979. Ground Eleven of the Ieng Sary's Appeal is dismissed. 

E. REASONS FOR DETENTION: 

461. On 24 January 2011, the Pre-Trial Chamber notified, in writing the reasons for its 

determination in point 11 of the disposition on the Appeal. 867 These reasons read: 

867 Reasons for Continuation of Detention. 
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"MAINTENANCE OF THE ACCUSED IN PROVISIONAL 
DETENTION: REASONS 

4. Pursuant to sub-rule 68(2), once an appeal is lodged against the indictment, 
no matter what the nature of the appeal is, "the effect of the detention or bail 
order of the Co-Investigating Judges shall continue until there is a decision 
from the Pre-Trial Chamber." 

5. In addition to his Appeal which is the subject of the current decision, the 
Accused has lodged a separate Appeal against the Closing Order's extension of 
his provisional detention (the "Appeal on extension of provisional detention). 
The Appeal on extension of provisional detention was dismissed on 13 January 
2011 whereby the Pre-Trial Chamber has pronounced the final disposition of 
the Appeal and announced that the reasons for this decision shall follow in due 
course. Reasons for this decision were provided previously today. In its 
decision, the Pre-Trial Chamber explained why the Appeal on extension of 
provisional detention failed to demonstrate that the Co-Investigating Judges 
have committed an error in their order to maintain the Accused in provisional 
detention. 

6. The Pre-Trial Chamber finds that there is no new circumstance since the 
issuance of the Closing Order by Co-Investigating Judges. except the 
confirmation of the indictment by the Pre-Trial Chamber, which reinforces the 
well founded reasons to believe that the Accused may have committed the 
crimes charged in the indictment and the necessity to maintain him in 
provisional detention in order to ensure his presence at trial, protect his security 
and preserve public order. The Pre-Trial Chamber considers that the reasons 
given by the Co-Investigating Judges to order that the Accused remains in 
provisional detention, which it adopts, justify that it orders that the provisional 
detention of the Accused pursuant to Internal Rule 68(3) continue until he is 
brought before the Trial Chamber.,,868 

462. Therefore, for all the abovementioned reasons, the Pre-Trial Chamber decided as 

announced in its determination on Appeal of 13 January 2011. 

868 Reasons for Continuation of Detention, paras 4-6. 
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In accordance with Internal Rule 77(13), this decision is not subject to appeal. 

Phnom Penh, 11 April 2011 ~ 

Pre-Trial Chamber 

~-
Rowan DOWNING 

E~ 
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